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President's Page 


by Gerald F. Richman 


While campaigning I was asked: Why 
would anyone want to serve as president of 
The Ficrida Bar in the “Orwellian year of 
1984?” 

My response: First, Orwell was wrong-or 
at least premature. Big brother may be 
knocking at the door, but he’s not inside 
yet. And, if he were, a strong and indepen- 
dent bar is the best way to send him 
packing. 

Second, this isa very important, difficult, 
but challenging time with exciting opportu- 
nities. The legal profession is facing its 
greatest changes in history and its role in 
our free society is now more important 
than ever. I am proud of our profession 
and I want to do my part in successfully 
meeting the challenges. We must ensure 
that the changes will be positive ones, both 
for our profession and society. 

To meet the challenges to our profession 
in 1984 and beyond I have several plans, 
some of which will be outlined here and the 
rest will be highlighted both in future 
Journal “President’s Pages” and in “presi- 
dent’s letters” in The Florida Bar News, 
which I intend to use as a more current 
information source. 

But first let’s look at where we are before 
discussing where we should be going. We 
face both issues of substance, i.e., how we 
operate as a profession, and issues of 
“image.” 

We begin as the finest state bar in the 
United States with an excellent staff and a 
dues structure that is so well budgeted as to 
amount to less than $12 per month per 
member. This is certainly relatively inex- 
pensive in light of the services rendered 
both for ourselves and the public and when 
eempared to professional dues in other 
organizations. Approximately half of the 
dues are spent on discipline and Clients’ 
Security Fund matters alone. In line with 
our tradition of self-regulation we have the 
finest disciplinary system in the nation 
consisting of both a professional prosecu- 
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1984 and Beyond: Meeting the Challenge 


torial staff and a network of volunteers, 
both lawyer and nonlawyer, who unself- 
ishly and without compensation serve on 
grievance committees to determine prob- 
able cause—all without cost to the tax- 
payer. At the same time, when inflation is 
taken into account, more services are being 
provided with greater efficiency at less 
actual cost per member than in 1978, 
thanks to our professional staff and the 
leadership of our executive director, John 
F. Harkness, Jr. 

We have 34,000 members, including 
8,000 out-of-state members. We have a 
volunteer committee system of thousands 
covering everything from admiralty law 
and Civil Procedure Rules to media rela- 
tions and youth and the law. It has taken 
me more than nine full-time days just to 
appoint the committees, attempting to 
match several thousand requests with a few 
thousand openings and still have leadership 
with committees of manageable size. We 
have an excellent pro bono awards pro- 
gram, an outstanding continuing legal 
education program, new certification pro- 
grams in tax and civil trial law with more 


areas likely to be certified in the near 
future, and higher standards for practice 
than ever before in our history. We have 
provided the leadership and impetus for 
the Interest on Trust Accounts Program, 
which has now been adopted in 22 states. 

Yet our profession is under attack and 
criticism from many quarters, and our 
image lies tarnished next to what appears 
to be a falling barometer of public opinion. 
Weare told we are suffering from problems 
of “numerousness,” i.e., too many lawyers, 
too many judges. Two-thirds of all the 
lawyers in the world are in the United 
States. We are told we must provide more 
free services and other services at less cost 
and we are constantly faced with the threat 
of ever-growing regulation. 

In response we properly defend the 
historic need for lawyers to maintain an 
independent role ina free society to protect 
liberty and ensure justice. We point out, as 
does John Naisbitt in Megatrends, the 
often overlooked fact that it is the com- 
plexity of our modern society and the shift 
from an industrial society to an “informa- 
tional society” that requires more legal 
involvement, more litigation—and more 
lawyers. And we point to the need for more 
judges and the ability to retain the best 
judges through decent salaries so as to 
make the judicial system function effi- 
ciently as well as fairly. 

To the argument that there is a “litigation 
explosion” we respond by referring to the 
“explosion of rights created by Congress, 
the legislature, and the courts. If there has 
been a failure, it has been the failure to 
properly fund the courts to handle cases 
involving enforcement of those rights.” 
John A. Krusl, Jr., Michigan Bar Journal, 
Sept. 1983. 

And when the Chief Justice of the 
United Staies Supreme Court (the same 
Court, albeit divided, that mandated adver- 
tising for lawyers) accuses lawyers of being 
“procurers, hired guns, and hucksters,” the 


F 


president of the Association of Trial 
Lawyers of America, David Shrager, 
reminds us that: “the lawyers shake the 
tree; they assume the unpopular cause; 
they bring suit against vested interests... . 
The role of our profession is to identify 
wrongs that need to be righted, no matter 
whose feathers are ruffled.” Orlando 
Sentinel, April 26, 1984. 

Nevertheless, our response appears to 
fall on deaf ears. Instead, the winds of 
change are upon us. They will not be 
ignored. Like a straw in the wind, we must 
bend to survive. But, unlike the straw, with 
a mutual and well directed effort, over time 
we should be able to direct the wind to 
improve ourselves, our self esteem, our 
image, and our contribution to society. 

Our image/substantive problems are 
legion. To name a few: We now have 
lawyer advertising that has “degenerated 
into selling lawyering like laxatives with 
slice-of-life dramatizations.” Fla. Trend 
Magazine, Sept. 1982. Our trial system in 
some cases is so complex and expensive 
that “lawyers themselves can no longer 
afford each other.” We have UPL (unautho- 
rized practice of law) cases that instead of 
being lauded as successful bar prosecutions 
of consumer fraud as we carry out our 
Supreme Court mandate to protect the 
public from legal incompetence just as 
medical and engineering boards protect 
the public in their fields, become a source 
of embarrassment in the press and make a 
scapegoat of lawyers. Ironically, though, 
the UPL issue does serve to highlight an 
unrelated but very important issue: is there 
adequate access to the legal system? 

Meanwhile, we are weakened from 
within by Bar members that view The 
Florida Bar as an expensive and unneces- 
sary bureaucracy that should do nothing 
and have no public responsibility to main- 
tain or increase competence. Indeed, in a 
recent attempt to legislatively abolish The 
Florida Bar and place us under the Depart- 
ment of Professional Regulation six lawyer 
legislators voted in favor of the proposal— 
and thus on the side of the majority. 
(Fortunately 21 lawyer legislators voted 
against it and it did not receive the required 
two-thirds.) 

There are increasing legal malpractice 
incidents and cases. And there is the specter 
on death row of endless judicial inter- 
vention and stays that create a public 
impression that the entire system of 
criminal justice is in a state of collapse. 
Coupled with loss of fine judges due to 
inadequate salaries, too heavy a caseload 
and diminishing prestige, the “collapse” 


argument increases in credibility. 

I respond with this premise: the substan- 
tive and image problems are not separate. 
They feed on each other. Our image will 
improve as we substantively increase access 
to the legal system for the middle income 
group as well as the poor and disabled; as 
we elevate our standards of skill and 
competency at al! levels of our profession 
including the entry level; and as we improve 
our judicial system through better salaries, 
a better evaluation process, and greater 
efficiency, including the expansion of alter- 
nate dispute resolution systems. 

Our substantive problems will also 
improve as we improve our self esteem and 
image through better public relations with 
professional advice; possibly institutional 
and tasteful advertising; a statewide 
lawyers’ speakers’ bureau with profession- 
ally prepared materials and staff coordina- 
tion and with well-prepared speakers; and 
an extensive professionally supervised and 
coordinated youth and the law program to 
instill greater respect for the law and 
understanding of our legal system through 
our educational system, from entry to 
matriculation, At the same time we must 


have even greater involvement and support 
of The Florida Bar membership and dispel 
the feeling of alienation that inevitably 
arises from vastly increased numbers of 
members. 

To attack these problems we will have a 
number of programs you will be hearing 
about and hopefully participating in during 
the coming year. I hasten to add that, given 
the magnitude of the issues and the 
dynamics of the changing situation, a year 
is too short a time to provide permanent 
solutions. At best it is an opportunity to 
carry out important programs already 
begun in prior administrations and to 
move forward with new programs, new 
ideas, and new leadership. 

Accordingly, at this juncture I would 
announce the appointment of two impor- 
tant commissions, and incidentally men- 
tion, without elaboration at this time, a few 
of the many other issues being given 
attention. 

First, at this writing I have appointed 
Russell Carlisle, a past president of The 
Florida Bar Foundation, past member of 
the Board of Governors, and present presi- 
dent of Florida Legal Services, Inc., to 
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chair a Commission on Access to the Legal 
System. Its mission will be to review and 
make recommendations on how to (1) 
increase the availability of legal services to 
the poor through increased pro bono 
services as well as increased funding and 
(2) increase the affordable availability of 
legal services to the middle income group 
through greater economy, greater effi- 
ciency, “delegalization” of some proce- 
dures, better management of both judicial 
systems and law offices, greater use of 
alternate dispute settlement procedures, 
and whatever innovative ideas the commis- 
sion is able to provide. 

As stated recently by Justice Leander 
Shaw in a Law Day address, “the legal 
profession stands accused of ignoring 
people who cannot afford to pay. . . . The 
answer . . . lies in innovative efforts to 
simplify the law, reduce costs, speed up the 
legal process and eliminate rules and regu- 
lations that hamstring the public while 
serving no demonstrable purpose.” 

Second, Murray Dubbin, pasi chairman 
of the Florida Board of Regents, and past 
chairman of the Florida House of Repre- 
sentatives Appropriations Committee, will 
chair a Commission on Legal Education 
and Admissions. Its goal will be to review 
and make recommendations as to the 
practical skills required for beginning 
practitioners and, if time permits, recom- 
mendations as to how to ensure continued 
competency after Bar admission. Among 
other things, it is expected to consider 
questions of practical skill courses, intern- 
ship or clerkship requirements, and other 
means to ensure the practical as well as 
academic ability to undertake the responsi- 
bility of professional legal representation. 

Other issues being addressed and new 
programs to address or consider them 
include, for example, an expanded youth 
and the law program; a statewide speakers’ 
bureau; the possibility of mandatory legal 
malpractice insurance (most practicing 
members are already insured); the possi- 
bility of mandatory CLE; the new proposed 
Florida version of the ABA Model Rules 
of Professional Responsibility; better 
methods of judicial evaluation and a more 
effective means to ensure judicial compe- 
tency; alternate dispute resolution systems; 
whether to add public members to the 
Board of Governors as we have done on 
grievance committees and, if so, how many 
and by what selection process; whether to 
continue in the same fashion to prosecute 
UPL cases or seek to have the state 
attorneys’ offices do that; and whether to 
reconstitute our convention general 
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assembly to play a more active role in Bar 
affairs and to include representative leader- 
ship from voluntary bars and special 
interest groups within and possibly without 
our profession. And, while not new, but 
certainly receiving greater attention, we 
must and will have a strong and active 
legislative program. 

In sum, I believe we are a profession, and 
not a trade union. Our public and profes- 
sional responsibilities are considerable and 
in our hands reposes a great public trust. 
At the same time our economic responsi- 
bilities to ensure that we can continue to 
attract some of the “best and the brightest” 
to our profession to competently carry out 
our responsibility and to also ensure the 
efficient and effective delivery of legal 
services to all levels of our free society are 
vitally important. To do this we must have 
an activist Bar at all levels. 

I look forward to working with you in 
the coming year to solve these problems 
successfully and meet these challenges. I 
thank you, the members and staff of my 
law firm, my family (particularly my 
parents and Gwen and Tiffany), and hope- 
fully a lot of understanding judges, clients, 
and opposing lawyers for the opportunity 
todo so. I welcome your ideas, suggestions, 
and active participation in the affairs of 
your Florida Bar. BL 
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Executive Directions 


Outreach to the General Practitioner 


by John F. Harkness, Jr. 


Last June, a three-day meeting of the 
National Conference on the General 
Practitioner and the Organized Bar 
provided input to the Task Force on the 
General Practitioner. The task. force’s 
final report will be presented at the ABA 
Annual Meeting in Chicago on August 4. 
As I mentioned in a previous column, the 
creation of the task force was in response 
to the hundreds of lawyers who have 
been suffering the effects of the economy 
and lawyer overpopulation. The purpose 
of the task force is to develop and bring 
to the general practitioners programs that 
can assist in improving their practice. 

The general practitioner has been 
described as a lawyer who practices in 
many areas of law. This definition is 
somewhat elusive but is generally 
accepted. The Florida Bar has recently 
conducted an economic survey of a 
sampling of our members and the results 
will be published in an issue of Florida 
Trend sometime this summer. Through 
this survey we hope to identify what 
portion of our Bar consider themselves 
to be general practitioners and what 
portion are solo practitioners. It has been 
estimated that one-third of the attorneys 
in the United States classify themselves as 
general practitioners. 

As society changes, the general 
practitioner is going to face an increasing 
number of economic challenges. Our 
society has moved from an agricultural 
period through an industrial era into an 
information society. People interact with 
other people with an ever-increasing 
intensity. The future is in information. 
What does this mean to the general 
practitioner? 

John Naisbitt, the author of 
Megatrends, suggests that this increased 
dependency and reliance upon 
information will actually benefit the legal 
profession. Because of the change in 
economic base, litigation has increased in 


this country and it will continue to be so. 
The number of transactions keeps 
increasing as does the need to settle 
disputes arising from these transactions. 
Mr. Naisbitt believes there is a great 
opportunity for the profession. 

Use of computers has increased at a 
phenomenal rate. A few years ago, a few 
million people had access to a computer 
but now estimates indicate the number 
may soon reach 50 million people. As 
Mr. Naisbitt says, “the use of integrated 
computers and communication systems 
will become increasingly critical to law 
firms. The computer is a tool that 
manages complexity and just as surely as 
highways only encourage more cars, a 
tool that handles complexity invites more 
complexity into society.” Whereas in 
years past a small law firm would have a 
difficult time competing with the larger 
law firm in complex litigation, with the 
use of word processers and computers, 
they now have the ability to keep up with 
the larger law firm. 

One of the biggest problems facing the 
law profession is how to be prepared to 
meet these changes. If anyone is going to 
have as his motto “business as usual,” I 
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believe he will find himself very far 
behind the rest of the profession. 

At a February ABA meeting, bar 
leaders discussed how to communicate 
with the general practitioner. Some of the 
problems cited by the group were: 

© Getting the general practitioner to 
attend programs and/or meetings. No 
time is a good time for the general 
practitioner to be out of the office; it is 
an economic necessity to keep the door 
open to the law office five or sometimes 
six days a week. 

e The Bar does not have a history of 
working for the general practitioner; 
consequently, it is addressing an 
inattentive audience. 

@ While the Bar offers programs and 
services to assist the general practitioner, 
he does not realize he needs them; he 
does not recognize he has a problem. 

© Resistance to computerization and 
technology; this “modernization” of the 
law office represents change in the way 
law is practiced and the way a general 
practitioner interacts with his or her 
clients. The fact that the Bar is trying to 
“sell” that change, makes it suspect. 

Thus, not only must solutions to the 
problems of the future be found, they 
must be communicated. Some 
fragmented approaches to the problem 
do exist. Programs here and there assist 
in answering some of these questions, but 
there is no overall plan. Some of the 
partial solutions are: 

e Law Office Management 
Assistance—Florida has such a program 
to assist with office management, 
especially the solo practitioner or small 
firm. These services include equipment 
information, a resource center for office 
management hardware/ software 
questions, and on-site law office 
management consultations. Although our 
service has been inactive for the last few 
months, we have recently rehired J. R. 


Phelps who began the service and you 
will once again see an active economic 
law office management advisory service 
to help you with your needs. 


® Continuing Legal Education 
Programs—We have begun to encourage 
all local bar associations to present CLE 
courses. We encourage them to present 
their own or to use videotapes out of the 
lending library for their luncheon 
meetings or for special meetings. We will 
be developing special programs to teach 
the nuts-and-bolts. 


© Publications—Some bar associations 
have specific items in their newsletters or 
journals on law office management. This 
is one of the items that we hope to 
continue this year to assist the 


practitioner in solving some day-to-day 
problems. 


© Surveys—We have recently 
conducted an economic survey and are in 
the process of conducting an attitudinal 
survey. We hope that both of these 
surveys will help the leadership of the Bar 
identify and address the problems most 
pressing to the membership. 


© Two sections of our Bar focus their 
attention on these problems. They are the 
General Practice Section and the 
Economics and Management of Law 
Practice Section. Both work to present 
programs and to provide information to 
the general practitioner. They also offer 
an opportunity for general practitioners 
to volunteer their help. 


Recently I had the pleasure of meeting 
an attorney from Orlando who came into 
my office to volunteer his help in 
encouraging some of the computer 
vendors to write software strictly for a 
law office and for the smaller hardware. 
He is a solo practitioner but has a great 
interest in helping other solo 
practitioners manage their office from a 
business point of view. Volunteers such 
as he will allow us to offer our members 
greater services. 

I agree with Steve Brill, editor of the 
American Lawyer, that we should look at 
ways to assist people to stay in small 
practices without over-specializing, or we 
risk losing the role of “general 
counsellor” —one I think is important to 
the profession. BJ 


Letters 


Black Lawyers Well Reported 
Congratulations on an_ outstanding 
cover article in the May issue on black 
lawyers in Florida and their activity (or 
lack thereof) in the integrated bar. It was a 
very informative and professional piece of 
reporting. 
BARRE11 SANDERS 
Miami 


Hold Schools Accountable? 
Fraternal twins go through the same 
public schools, take the same courses, and 
are taught by the same teachers. At high 
school graduation, one is highly literate 
while the other can barely read and write. 
Are the schools to be given full credit for 
the success of the first? Should the schools 
be held liable in damages for the 


deficiencies of the second? 
Frank Valdes’ Accountability by Con- 
tract, 58 Florida Bar Journal 280 (May 


1984) is provocative as an exercise in legal 
thinking, but overlooks the hidden issue in 


cases like Peter W. v. San Francisco 
Unified School District and Donahue v. 


Copiague Union Free School District. 
Educators’ shorthand label for that issue is 
“Nature v. Nurture.” 

We do not know to what extent genetic 
traits control academic performance. 
Moreover, scholastic ability measures are 
crude at best. 

Is it appropriate to hold schools 
accountable for a_ student's poor 
educational achievement, when so much is 
speculative? 


DAVID TRACHTENBERG 
West Palm Beach 


Put your product before 34,000 members of Florida’s legal com- 
munity by advertising in The Florida Bar Journal. Ads in the 
Lawyers Service Pages begin at $150. For additional information 
about ad rates or a media file, write Advertising, The Florida Bar 
Journal, Tallahassee, Florida 32301 or call 904/222-5286. 
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Imagine: 
Youre about erect 
spectacular new office tower. 


Theres just one small hitch. 


The site for the monumental new office building seemed Whether your project is an office building that's 
perfect. Except for one thing. The company preferred stretching skyward, or a single-family home that's sitting 
not to have a train running through the lobby. pretty, call Commonwealth. Our service really can 

But a railroad held a right of way across the make a difference. 
property, and train tracks were scattered over part of We turn obstacles into opportunities. 


an otherwise picturesque scene. 


Then a number of other problems crept up, and For information regarding Commonwealth agency 


they threatened to shatter everything. 


representation, contact: 
They didn't. Because Commonwealth worked with 


counsel and representatives from the railroad, the city 

and the company to keep things on track. [eo COMMONWEALTH LAND’ 
The result: The right of way, the train tracks, TITLE INSURANCE COMPANY 

and all the other complications were cleared. And the AReliance Group Holdings Company 

building— instead of the 5 o'clock express—arrived right 126 E. Lucerne Circle ¢ Orlando, FL 32801 

on schedule. (305) 425-6121 ¢ (FLA WATS) (800) 432-8518 
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Does a steady stream of letters, memoranda 
and long distance phone calls have you running 
a hectic pace? Is an endless flow of red tape 
causing your blood pressure to soar? 

Relief is just a phone call away. At 
Corporation Information Services, Inc., we'll cut 
through red tape with no sweat. We are a 
professional corporation that specializes in 
providing you with personal service to expedite 
the handling of your needs. 

No one is more qualified to handle your 
business than we are. We offer INSTACORP, 
a one-day service for the preparation and filing 
of new articles of incorporation (this service 


UNIFORM 

CODE 
LIN, 

AND GS 


Com 


SEARCHES 


offered exclusively to members of the Florida 
Bar). We provide Uniform Commercial Code 
information in as little as one day by special 
request, and you'll be glad to know that CIS 
can file or retrieve any document and 
information of public record, in Florida and 
nationwide, FAST! 

For more details about all of our services, call 
our toll free number, 1-800-342-8086 in 
Florida, or (904) 222-9171, if you’re out-of- 
state. At CIS, we’ll slow down your hectic pace 
so you can run the more important things in 
your Office. 


CORPORATION INFORMATION SERVICES, INC. 


1-800-342-8086 
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PAPER CHASE, 


Announcing the force 


It can change from advanced 
word processor to personal 
computer to network terminal, 
as your company’s needs 
change. 


It can exchange information 
with an IBM mainframe just 
as easily as an IBM PC. 


You can start with a single 
work station, then add to its 
capabilities, even link it to a 
bigger Lanier network. 


in office automation. 


With its 16-bit capability, it’s 
compatible with MS/DOS* 
software as well as CP/M® 


With Lanier’s exclusive 
One-Step” it’s incredibly 
easy to use. 


The Lanier Business Processor’ 


The Lanier Business Processor is the brainchild of the 
company that’s been a driving force in office automation for 
fifty years. Built into it are decades of experience at helping 
businesses be more productive and streamline, streamline, 
streamline. 

One machine that can do it all. 

The Lanier Business Processor does virtually everything. 
A word processor that excels as a personal computer. A personal 
computer that out-word processes even machines designed 
to do nothing else. A workstation that can be networked to 
other Lanier systems. And, a modular business tool you can 
add to as your company’s needs expand. 

And thanks to Lanier’s exclusive One Step™ system, it’s 
incredibly easy to use. 

One feature nobody else can offer: 
Lanier people. 

As revolutionary as our Business Processor is, what really 
sets it apart is the depth of support we put behind it. Lanier 
offers you more real person-to-person help than any other 
company. 

We train your people before the equipment arrives. 


We watch over the installation like hawks to make sure it 
goes smoothly. And, if you ever have any questions, our response 
is to send a real person, not hand you an ‘800° number to call. 

State-of-the-art technology coupled with genuine support 
make Lanier the force that it is. A force that could be pulling 
for your company. 

For a demonstration of the 
remarkable Lanier Business 
Processor, simply send us this 
coupon, or call: 800-241-1706. 
Except in Alaska and Hawaii. In 
Georgia, call collect 404-321-1244. 


r 
| LANIER 
| 1700 Chantilly Drive N.E., Atlanta, GA 30324 | 
| A Harris Company | 
Name Title 
Phone. Best Time to Call 
| Firm | 
Address. County. 
| State Zip. | 


July/Aug '84 Florida Bar 


THE LANIER FORCE 


Products to make you more productive. 
People to show you how. 
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Gerald F. Richman, born Brooklyn, New York, April 30, 

1941; admitted to bar, 1965, Florida, U.S. Court of Appeals, 5th 
Circuit and U.S. Supreme Court; 1966, U.S. Court of Military 
Appeals; 1967, District of Columbia; 1981, U.S. Court of 
Appeals I1th Circuit. Education: University of Florida (B.B.C., 
with honors, 1962; J.D., 1967, replaced LL.B. conferred, 1964); 
Georgetown University. Phi Alpha Delta; Phi Kappa Phi; Phi 
Eta Sigma. Member, Florida Blue Key. Executive Editor, 
University of Florida Law Review, 1963-1964. Author: Note, 
“Fraud on The Innkeeper: The Need for Legislative Reform,” 16 
University of Florida Law Review 622. Law Clerk to Honorable 
George C. Young, U.S. District Court, Middle District of 
Florida, 1965. Member, Florida Condominium Commission, 
1972. Member Florida Supreme Court Article V Review Commis- 
sion, 1983—. Member: Dade County (President, 1976) and Ameri- 
can (Member, Sections on: Litigation; Antitrust Law) Bar Associa- 
tions; The Florida Bar (President-elect, 1983—; Member, Board 
of Governors, 1979-1983; Member: Real Property and Trial 
Lawyers Section; Young Lawyers Section Board of Governors, 
1973-1977; Chairman: Special Study Committee of Model Rules 
of Professional Conduct, 1979-1983; Professional Ethics 
Committee, 1978-1979. The Association of Trial Lawyers of 
America; Academy of Florida Trial Lawyers; American 
Judicature Society. Fellow, International Society of Barristers. 
[Capt., U.S. Army, JAGC, 1966-1969] 
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Gerald F. Richman 
A Profile of the President 


By Judson H. Orrick 


erry Richman knows 1984-85 

will be an important year for 

The Florida Bar; a year of 

challenges and of change. The 
new Bar president’s three years on the 
Board of Governors and year active as 
president-elect have left him well-versed 
on the issues facing Florida’s legal profes- 
sion. 

He knows the legality of the Bar's legis- 
lative program is being challenged in 
federal court, as are the association's un- 
authorized practice of law prosecution 
responsibilities. He knows the public image 
of the profession stands tarnished. He’s 
been actively involved in petitioning the 
Supreme Court for rewrites of the Integra- 
tion Rule, Bylaws and Code of Professional 
Responsibility, and knows well the changes 
considered in those petitions. 

Gerald Frederick Richman knows he'll 
have a busy year as the Bar’s top officer 
and chief spokesman. And he welcomes 
the challenge. “I’m looking forward to it,” 
he says with characteristic self-confidence. 
“I’m ready.” 

Tracing the 43-year-old Miami litigator’s 
career, an observer can see Gerry Richman 


| | 
| 
| 
whe 


has been preparing for the Bar presidency 
for many years. Few who know him were 
surprised when he was named president- 
elect without opposition two years ago. 
Few will be surprised if his name remains 
prominent in politics—Bar-related or 
otherwise—after he hands the helm to 
President-elect Pat Emmanuel next June. 

Friends describe him as sharp, hard- 
working, tenacious. “He’s absolutely in- 
defatigable,” says law partner and Board 
of Governors fellow Steve Zack. “Gerry 
only runs at full speed, whether he’s trying 
a case or doing Bar work.” 

Past Bar President Bob Floyd, of Floyd 
Pearson Richman Greer Weil Zack & 
Brumbaugh, describes his young partner in 
similar terms: “I think he'll make an excel- 
lent president of the Bar. When he takes on 
a project he jumps in with both feet—he 
only knows how to work at 110 percent.” 

Gerry gets up early and works late, says 
his wife, Gwen. “I don’t want to say he’s a 
workaholic, but he probably is. He stays 
late at the office, then comes home and 
works until one in the morning.” 

When Floyd introduced the incoming 
president-elect at the Bar convention’s 
general assembly last year, he joked that 
Richman had waited until he was 40 to get 
married because he was too tied up with his 
law practice. Marriage, it seemed, had just 
slipped his mind. 

“We used to kid Gerry about not being 
married. He said he was waiting to meet 
the right girl. We thought he was jesting, 
but he wasn’t. He finally met and married 
the right girl. Gwen is a perfect complement 
to Gerry,” Floyd said. Richman took to 
marriage with the enthusiasm he devotes to 
everything he tries, Floyd continued witha 
smile: “Gerry came into my office one 
morning just beaming, and he said, ‘You'll 
be pleased to know Gwen is three weeks 
pregnant.’ I said, ‘I didn’t know it was 
biologically possible to be certain of three 
weeks’ pregnancy.” But he said, ‘Yes, we 
figured it out.’ If he is as methodical and 
meticulous in his tenure as president, the 
Bar will be in good hands.” 


New Responsibilities 

The Richmans’ daughter, Tiffany, was 
born in January. While her birth adds to 
Gerry’s responsibilities, Gwen says Tiffany 
won't slow him down during the coming 
year. “She will have been to a lot of Bar 
meetings by the time she’s one year old,” 
forecasts Mrs. Richman, who has been toa 
lot of Bar meetings herself over the past 
couple of years. 

Bob Floyd also said a lot about the Bar’s 


new president when he introduced him as 
“a young man who has crowded a great 
deal into a short number of years.” The 
only child of a Brooklyn restaurateur, 
Richman arrived in Miami with his family 
on June 25, 1950. (He remembers the date 
well because it was the same day North 
Korea invaded South Korea.) His father 
looked around for a business to invest in, 


to late at night, so the senior Richman 
found it simpler to stay at the hotel than to 
commute each night. “My father worked 
such long hours back then that he’d only 
stay at home one night a week,” recalls 
Richman. “That’s probably where I learned 
to admire hard work.” 

Summers were spent on a New Jersey 
farm owned by one of Mrs. Richman’s 


Gwen Richman is “a perfect complement” 
to the new president, says law partner and 
former Bar President Bob Floyd. 


Gwen anticipates six-month-old Tiffany 
will have been to a lot of Bar meetings 
before her first birthday. 


ultimately joining another businessman in 
building and managing the Travelers Hotel 
near Miami International Airport. During 
those early years in Miami Richman picked 
up several things that have stuck with him: 
a feeling for business, a respect for hard 
work, and an interest in a subject not 
usually close to the hearts of complex 
commercial litigation specialists—building 
construction. 

His father managed the hotel while his 
partner oversaw the pair’s building pro- 
jects. They built almost 500 homes in the 
Hialeah area over the years. Running the 
hotel meant working from early morning 
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brothers, a teacher. “My mother had four 
brothers, all professionals, and my father 
and his brothers all became successful 
businessmen. I suppose I’m a product of 
the two, which is one reason I love the 
practice of law. It’s a profession that 
involves business relations,” says Richman. 

When Richman started college he had 
not decided whether to follow the tradition 
of his mother’s family and train for a 
profession, or follow his father and study 
business. He entered engineering school in 
Georgia, but transferred to the University 
of Florida a year later. Once in Gainesville 
he entered the school of building construc- 


— 


tion, planning to lay the foundation for a 
developer’s career. He joined ROTC, 
thinking he would finish his construction 
degree, get a master’s in business, then earn 
some practical experience as an officer in 
the Army Corps of Engineers. 

But things didn’t work out quite as 
planned. The year was 1961. The Berlin 
wall went up. The airlift began. Richman 
was told his military deferment for gradu- 
ate school would be cancelled unless he 
was offered a one-time-only scholarship. 
He took the aptitude test for graduate 
work in business and, “for the heck of it,” 
also took the LSAT. He did well on both, 
finished first in his building construction 
class, and was offered a University of 
Florida law scholarship. 

“I had orders to go into the Army 
infantry, unless I accepted the scholarship. 
I hadn’t even really thought about law 


state and regional competitions). He was 
nominated for a Rhodes scholarship. He 
received awards for leadership and was 
inducted into Florida Blue Key and the UF 
Hall of Fame. 

He graduated eighth in the law class of 
1964. 


Career Begins as Law Clerk 

With law school behind him and a three- 
year Army commitment still ahead, Rich- 
man went to work for Judge George C. 
Young of the U.S. District Court for the 
Middle District of Florida in Orlando. 
Judge Young influenced and impressed the 
young lawyer. “He was a mentor, a friend 
and a father figure. He put in long hours, 
was tremendously dedicated. I have as 
much respect for him as I do for any man 
I’ve ever met.” Judge Young required his 
clerk to be present when his court was in 


Bill Henry worked closely with his president-elect, entrusting to him a number of 


presidential responsibilities following Henry's heart attack. “He will be an excellent 


president,” Henry forecasts. 


school seriously up until that time. I took 
the scholarship, and entered law school— 
with a great deal of trepidation.” 

Building construction school has never 
been regarded the best springboard for law 
school, Richman readily admits. But lack 
of a political science degree or years of 
coaching in debate technique didn’t keep 
him from doing well—at one point he was 
juggling eight extracurricular activities, 
including service as executive editor of the 
law review, chancellor of the honor court 
and captain of the moot court team. His 
moot court team won first place nationally 
for a brief Richman helped write (he took 
top honors for oral argument as well at the 


session, which, with the moot court com- 
petitions of college days and the trial 
experience he was to gain in the Army, 
helped develop Richman’s talent for litiga- 
tion. 

He got his first taste of courtroom action 
shortly after he left Judge Young’s court 
and entered the service. “I went straight 
from JAG [Judge Advocate General’s 
Corps] school to handling appeals in 
murder cases,” he recalls. “They put you 
right to work trying cases.” He enjoyed the 
Army trials assigned him at his Washing- 
ton, D.C., duty station, and also appreci- 
ated being able to take graduate law courses 
at nearby Georgetown University. But his 
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fondest memories of 1966-68 come from 
the extra hours he put in as a social aide in 
Lyndon Johnson’s White House. 

“There was a cadre of about 25 officers 
assigned to escort guests at state dinners, 
make introductions, help with the receiving 
lines. We’d go over to the White House 
about three times a week. I got to meet 
some powerful and important people,” he 
says. “It was an honor to be chosen.” 

With a wan smile he recalls having to 
decline a bridge invitation from President 
Johnson’s daughter Lynda Bird—an invi- 
tation accepted by fellow aide Charles 
Robb, who is now Lynda Bird’s husband 
and Governor of Virginia. Richman shrugs, 
palms up. “I didn’t know how to play 
bridge....” 

He does now. 


Active Military Service 

A call from JAG headquarters cut short 
Richman’s White House days. Unmarried 
Army lawyers were needed in Korea and 
Vietnam, headquarters said. He thought 
about it for a few days, then volunteered 
for the Vietnam opening. “I didn’t really 
mind the thought of going to Vietnam. 
And, frankly, I was thinking of getting into 
politics and thought it would look good on 
my record.” The billet already had been 
filled, though, which left Richman with 
orders to South Korea. 

“I made the best of it and it turned out 
very well. I was assigned I Corps head- 
quarters, where I got to do it all—I tried 
about 10 cases, and even did the general’s 
income tax return. It was an excellent 
experience,” Richman remembers. He left 
Korea after about a year, returning to the 
D.C. area in 1968 to finish his three years 
with the JAG Corps. During the last 
months of his tour Captain Richman helped 
draft the handbook still used by military 
judges. And he thought about his future. 

“My dilemma was whether to stay in 
Washington or return to Miami,” he re- 
calls. “If LBJ had run again and won, I 
think I would have had a good chance of 
getting on the White House staff. But he 
chose not to run.” Richman sought the 
counsel of two men he admired, Rep. 
Claude Pepper, for whom he had done 
some volunteer legal work and still con- 
siders “a great man,” and Judge Young. 
Pepper told the young lawyer that if he was 
serious about getting into politics he should 
go home and work and build a base of 
support. Judge Young concurred. Richman 
returned to Miami. 

He almost joined the U.S. Attorney’s 
Office prosecuting staff, but they wanted a 


three-year commitment. Having just fin- 
ished three years of government service, 
Richman declined. He started interviewing 
with law firms, and wound up joining what 
was then Frates, Fay & Floyd, a firm 
known for its litigation skills. Bob Floyd 
remembers the time: “He came to us as an 
extremely qualified young lawyer. He had 
the maturity that many today do not have. 
He had several years of military experience, 
had clerked for a federal judge. He was 
litigation-minded, and we're a litigating 
law firm...you’ve got to enjoy trying law- 
suits. Gerry fitted right in the niche.” 

He joined the firm intending to get some 
more litigation experience, but not expect- 
ing to stay for long. “The firm was not 
known for promoting associates, so I 
thought I'd work with them for a few years 
and then look around again,” Richman 
says. “But after I’d been there about two 
years Dan Pearson walked into my office 
and said ‘Congratulations! You've just 
been made a partner.”” He became a name 
partner after another two years. 

Besides improving his litigation skills, 
Richman’s firm engendered in the young 
lawyer a sense of duty to the legal profes- 
sion. A quick scan of Martindale-Hubbell 
shows the firm’s commitment to organized 
bar work; the firm’s listing is replete with 
“chairman of...,” “president of...,” “mem- 
ber of....” Bob Floyd was a Board of 
Governors member before becoming presi- 
dent of the Bar. Richman followed the 
same path. Steve Zack was president of the 
Young Lawyers Section and now sits on 
the senior Board. Herman Russomanno is 
president of the Dade County Young Law- 
yers Section...the list continues. 


Bar Work Begins 

Richman became active in the Dade 
County Bar shortly after returning to 
Miami. He was chairman of several com- 
mittees, received the association’s award of 
merit five times, served as president in 
1976-77. A few pages of Southern Reporter 
written during Richman’s year as Dade 
Bar president illustrate his willingness to 
go to the mat for something he believes in: 
Richman v. Shevin, 354 So.2d 1200. 

Sandy D’Alemberte, Richman’s lawyer 
in the case, recalls what happened: “Gerry 
came up with the idea that there is an 
appearance, at least, of impropriety during 
election time when lawyers are called on to 
practice before judges and are asked to 
contribute to their campaign funds at the 
same time. It always troubled Gerry, which 
I think is a good indication of his sense of 
ethics. So he decided lawyers should con- 


432 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1984 


tribute to a blind fund that would not give 
any money except to judges who were 
found [by a poll of the bar] to be qualified. 
Moreover, each lawyer contributing to the 
fund would agree not to contribute any 
other money to judges. 

“In effect that surrendered any political 
power lawyers might have had over judges, 
in favor of a power held by all lawyers who 
participated in the judicial poll. It took 
away the appearance of impropriety, and I 
thought it was a brilliant idea. But the 
[legality of the] fund was questioned by a 
judicial candidate who was found unquali- 
fied. I saw what was going on and I thought 


The area that really hasn’t 
been effectively studied and 
addressed by the Bar is 
improvement of delivery of 
legal services to the people 
who are in the economic 
middle class. 


Gerry was clearly right, that the Florida 
Elections Commission was wrong if it 
construed the statute that way. It turned 
out that the commission did not agree with 
me, the circuit court did not agree with me, 
the Florida Supreme Court unanimously 
did not agree with me, and the U.S. 
Supreme Court would not take jurisdic- 
tion. In retrospect I’d have to say that 
Gerry didn’t get very good advice from 
me.” 

Richman disagrees, saying his lawyer 
did a good job; that the courts uniformly 
lauded the concept of the judicial fund, but 
held that a technical legislative change was 
needed to permit it. While attempts by the 
Bar to amend the law in 1978 failed, 
Richman is hopeful that changes in the 
legislative leadership will help get the 
needed amendment next year. 

Florida’s state delegate to the ABA and 
a long-time friend of Richman’s, D’Alem- 
berte says battling the issue all the way to 
the top was not uncharacteristic of the 
Bar’s new president. “Gerry has always 


been extremely active. He’s not the kind of 
person who takes a Bar office just to hold 
it. At his first ABA meeting he took the 
floor of the House of Delegates and won 
the day at a time when nobody else was 
winning. It was during the ethics debate on 
the Kutak rules last year, and Gerry took 
the floor and wona substantial victory ona 
number of questions, leading others to 
take The Florida Bar’s positions, which 
were adopted [and incorporated into the 
Model Rules of Professional Conduct]. 

“He stepped right in and started partici- 
pating in the debate with confidence, well- 
informed on the issues. I think he’s going to 
bea splendid Bar president. He’s shown his 
ability at the local and state levels, and now 
people at the ABA are finding out who he 
is,” D’Alemberte says. 

Richman became active in Florida Bar 
work about the same time he joined the 
Dade Bar’s programs. He served on the 
Young Lawyers Section’s governing board 
from 1973-77, joined the Professional 
Ethics Committee in 1972 and five years 
later was named its chairman, headed the 
special Bar committee that studied the 
ABA’s model code during its evolution, 
served on the Judicial Administration, 
Selection and Tenure Committee, and co- 
chaired the Disciplinary Review Commit- 
tee. 

“He’s been very active,” sums up Bill 
Henry, Richman’s predecessor as Bar presi- 
dent. “He has a lot of energy, drive, 
dedication...a great deal of concern about 
what’s going on. And he certainly was a big 
help to me when I needed it.” Henry had a 
mild heart attack shortly after becoming 
president of the Bar, underwent bypass 
surgery, and was forced to slow down 
during the first months of his presidency. 
Richman assumed many of the president’s 
duties, filling in for Henry at Bar meetings, 
public functions, and as chairman at Board 
of Governors meetings. “In the early days 
of my administration, Gerry did a lot more 
than help me make decisions,” Henry 
recalls. “He was an excellent president- 
elect and will be an excellent president.” 


Priorities for the Year 

So 1984-85 promises to be a year of 
changes for The Florida Bar, and a year of 
challenges for Gerry Richman. He will 
explain issues facing the Bar, and offer his 
view of how they should be addressed in his 
columns in the Journal and Bar News. 
Meanwhile, he gave a sampler of issues and 
the priority they will receive during his 
administration: 

JOURNAL: Is The Florida Bar doing 


enough in the area of legislation, or should 
the Board of Governors commit more Bar 
resources to the Bar’s legislative program? 

RICHMAN: I think the Board has al- 
ready made a strong commitment, but I 
want to see that commitment increased. I 
think it’s very important that the Bar have 
a strong activist role. It’s apparent from the 
various polls that have been taken that the 
membership wants the Bar to take an 
active role—I think we havea responsibility 
in many areas with regard to the admin- 
istration of justice. If we don’t do it, who’s 
going to? I’ve got to emphasize here that 
the interest of the public is paramount. My 
basic philosophy is that we are not a trade 
organization; we are an arm of government 
and our paramount responsibility is to the 
public. But at the same time, I believe that 
if we conscientiously exercise our abilities 
and carry out our role as an arm of 
government, the lawyers in Florida will 
ultimately benefit economically as well. 

The more we upgrade the image of the 
legal profession and the more that the 
public is conscious of the role of lawyers in 
society and how important the legal system 
is in our country, the more people will use 
the system. There will be a greater need for 
lawyers in certain areas where lawyers’ 
services are not being utilized where they 
ought to be utilized—where people’s rights 
are not being protected, people are not 
being effectively represented, and I think 
that will come as a consequence. And it will 
not come, in my judgment, at a greater cost 
to society. You may have more lawyers’ 
fees being used, you may have more people 
educated in the law, but that’s not a bad 
thing. The more that people know about 
the law and how the system functions, the 
better it is for our society. 

The reason I don’t think it’s going to 
become a greater cost to society is that as 
people are better trained and better edu- 
cated in the law, lawyers will become more 
competent and more efficient. The court 
system is becoming more efficient. Things 
are going to get done more quickly and less 
expensively in the long run. 

So, in a roundabout way what I’m 
saying is that I think the Bar really needs to 
take an aggressive posture for society and 
particularly with regard to legislation. | 
think we have to be very careful that we 
remember we are not a trade or business, 
that we have to remain within the Integra- 
tion Rule. 

JOURNAL: Should sections of the Bar 
be free to lobby issues as they see fit, 
including strictly “pocketbook” issues? 
RICHMAN: Personally, my concern 


about the sections is that when a section 
takes action, no matter how much of a 
disclaimer you put on it, it can be labeled as 
an action of The Florida Bar. I feel the 
sections still should all come under the 
umbrella of the Bar and still be limited by 
the Integration Rule. It is a difficult choice 
to make, because it’s nice to have the 
sections going off and lobbying pocket- 
book issues for the benefit of their mem- 
bers, but I really don’t think that’s appro- 
priate. I think that pure pocketbook issues 
should be handled by groups outside the 
Bar—like the Academy of Florida Trial 
Lawyers and the Defense Lawyers Asso- 
ciation—because The Florida Bar is an 
arm of government. The Board of Gover- 


The more that people know 

about the law and how the 

system functions, the better 
it is for our society. 


nors gives a great deal of deference to the 
sections on legislative technical matters 
and matters in which the sections have 
expertise. The Board tries not to second- 
guess the sections, once it determines that 
the subject matter is appropriate for con- 
sideration. 

JOURNAL: Did the Rules Regulating 
The Florida Bar—the revised Integration 
Rule recently sent to the Supreme Court— 
keep enough Board control over the sec- 
tions? 

RICHMAN: No. I was on the dissenting 
side in that debate. I felt that the Board 
wenta little too far. I believe that the Board 
of Governors has the responsibility to its 
membership to keep greater control on 
legislative matters, and I think we’ve 
loosened up the rules a bit too much. The 
sections are a very, very important part of 
The Florida Bar, and they are going to 
have an increasing role of importance. In 
terms of legislative lobbying it’s important 
that they have the right to lobby within 
their particular fields of expertise, but I 
don’t think that they should have the right 
to lobby without The Florida Bar Board of 
Governors having the final say. I feel the 
same way with regard to amicus briefs. It’s 
important that we follow our rules and that 


the Board of Governors, which represents 
all lawyers in the Bar, has the final say. 

JOURNAL: We’ve seen a survey now 
of out-of-state members saying they want 
more representation on the Board and 
want to pay lower dues. How do you feel 
about structured dues and greater Board 
representation for out-of-state members? 

RICHMAN: First, let me say that there 
is a committee of the Bar that is studying 
that exact question. I don’t want to »re- 
judge the issue in terms of what kind of 
input they might come out with. I can tell 
you my general thoughts, subject to the 
qualification that based upon the informa- 
tion the committee presents, my views may 
change. 

There is no proportionate representation 
on the Board of Governors right now. We 
make an effort to do it, but we don’t have 
exactly proportionate representation. If 
we did, all the resident members of the 
Board would be from South Florida. So, 
truly proportionate representation is just 
not the way the Bar functions or operates. 
It’s not practical. I think we have good 
representation right now, in that we havea 
real diverse group of people. We have a 
number of single practitioners, we have 
people from the small areas of the state, 
and it’s not just “silk stocking” lawyers 
from South Florida running the Bar. It’s a 
good mix and it works well. 

A structured dues system would be very 
bad for the Bar for a number of reasons. 
First of all, the $140 a year that we’re 
paying now for what the Bar does and for 
the privilege of being a member of the Bar 
is incredibly small for the value that mem- 
bers get. If you go back and look at 
inflation, members are paying less today 
than they were in the 70’s. We haven’t even 
increased to keep up with inflation, and yet 
the Bar has done an excellent job in 
increasing member services, while as a 
practical matter lowering the dues. It’s a 
small price to pay for the privilege of being 
a member of The Florida Bar. Subject to 
somebody persuasively showing me to the 
contrary, I don’t see any reason to change 
it. If you make a change with regard to 
structuring the dues for one group, it’s 
difficult to justify not doing it for everyone. 
If you do it for out-of-state lawyers, then 
you will have to do it for judges, might 
have to do it for legislators, and so on. We 
don’t know how many inactive lawyers 
there are in Florida, and if you’re going to 
lower dues for an out-of-stater because he 
wants an inactive status, then you have to 
do it for an in-stater as well. The price of 
doing that would be a substantially in- 
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creased cost to the members. 

Secondly, there’s another problem with 
regard to out-of-staters when you get into 
structured dues. One thing that has always 
been of concern to me is that the number of 
out-of-staters who are involved represent a 
small number of those who actually prac- 
tice within Florida. In other words, many 
of the out-of-state Bar members become 
members with the intention of ultimately 
retiring here or coming here at some future 
time. My concern is that a relatively small 
percentage of them really keep up on 
Florida law, and if we ever went to any 
kind of a structured dues system for the 
out-of-staters, I think the price that would 
have to be paid for them achieving an 
inactive status is that there would have to 
be some kind of a serious examination to 
get them reactivated, to make sure they 
kept current with their skills. I see a 
problem with that right now. 

JOURNAL: The Long Range Planning 
Committee has recommended adding non- 
lawyers to the Board of Governors. Do you 
hope the Board and Supreme Court ap- 
prove that change during your year as 
president? 

RICHMAN: Yes, I do. I think it’s im- 
portant for the image of the Bar to have at 
least one public member. I think we should 
consider having a maximum of three or 
somewhere in that range of three members. 
Given the size of the Board we can probably 
live with three public members. California 
has a 22-member board, including six 
laymembers. Texas, I believe, has three, 
their board is close in size to ours. Our 
experience has been that public members 
on grievance committees and other areas 
of the Bar have had a very positive effect 
and added credibility to the system. They 
help the public understand how the system 
really functions. This is an area where 
“sunshine” will help the Bar, rather than 
hurt. 

JOURNAL: You've got some strong 
feelings about what the Bar should be 
doing in public relations. We’ve got a new 
public relations director and now a new 
president. It looks like an opportunity to 
start afresh. What do you think the Bar 
should be- doing in the area of public 
relations? 

RICHMAN: I think it’s very important 
for us to have professional advice in terms 
of how we relate to the public, because 
much of what we do relates tothe image of 
lawyers and the image of the legal system in 
general and we’re at a point where we need 
to have more in the way of professional 
advice than we have had before. There are 


a number of issues that have come to the 
public forefront, and I think that the Bar 
has an unfairly tarnished image—a one- 
sided image—which I believe is unjustified. 
I don’t want to appear to be paranoid over 
what happened in the [Rosemary] Furman 
situation. The Furman situation is not 
really the issue. 

The issue is the problem relating to the 
image of the Bar that was emphasized as a 
result of that incident. I think everybody 
knew that there was some resentment 


Richman “won the day” during the ABA 
Model Rules debate, according to State 
Delegate Sandy D’Alemberte. 


toward lawyers, just as there is resentment 
toward doctors; there’s a resentment to- 
ward all kinds of professionals. There’s a 
resentment toward politicians, yet they are 
very necessary and an important part of 
our system and our society. Sometimes the 
resentment is justified. Sometimes it’s 
wholly unjustified, and it’s important for 
the functioning of the system to improve 
the image of the Bar. It will improve the 
self-respect and esteem of lawyers and it 
will make people more comfortable to 
employ legal services. And, probably most 
importantly, it can serve to instill much 
greater public respect for how our legal 
system operates, and can encourage greater 
participation in our legal system. If the 
public has greater respect for lawyers and 
greater respect for the system, they'll have 
less reluctance to serve on juries and less 
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reluctance to report crimes and have greater 
courage to act as witnesses in cases. 

I think overall there is a tremendous 
benefit to improving our image, and I 
believe that our system functions very well, 
but I also believe that there is much more 
that we can do. So public relations is 
something that will be a priority in my 
administration. One example of the kinds 
of things I’m talking about is that I want to 
go ahead and create a statewide speakers 
bureau for the Bar to encourage the use of 
lawyers to talk at functions for various 
organizations; to educate the public as to 
how our legal system works. And it’s very 
important to try to get lawyers into the 
schools and to have well-thought-out pro- 
grams coordinated around the state. 

JOURNAL: You sound more optimis- 
tic than some who’ve said people are 
always going to dislike lawyers because of 
the nature of the adversarial system. You 
sound optimistic that the public’s percep- 
tion of the legal profession and The Florida 
Bar can be improved. 

RICHMAN: I definitely think it can be 
improved. There are people who think 
their lawyer is the best lawyer in the world 
and lawyers are really good people; these 
people have had positive experiences with 
the legal system. There are people like that 
out there. And we have to promote those 
people and get more people to think that 
way about the system. 

On the other hand, I don’t want at all to 
overlook two problems. One problem, a 
substantive problem as opposed to an 
image problem, is the efficient delivery of 
legal services to both the poor and middle 
class. Secondly, | don’t want to overlook 
the fact that there are serious problems 
with regard to individual lawyers. We have 
problems in our profession with regard to 
competence, maintaining standards as to 
some lawyers, and we have an obligation to 
protect the public against that. We have an 
obligation to ourselves because one bad, 
incompetent lawyer who’s allowed to prac- 
tice does more damage to our image than 
1,000 Rosemary Furmans can do. One 
person who has malpractice committed 
against him or one dishonest lawyer who’s 
arrested for cocaine or defrauding a client 
or anything like that terribly damages our 
image. We’re never going to be able to 
weed out all of those people by a Bar 
examination or background check. We can 
only do the best we can, but we have a real 
obligation to weed those people out as 
quickly as we can. 

JOURNAL: You touched on two issues 
there. First, the delivery of legal services to 
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the poor. Do you feel the Bar is doing 
enough for the poor? 

RICHMAN: No, we’re not doing 
enough, and we’re not doing enough with 
regard to the middle class, either. We have 
a problem that needs to be addressed. That 
is going to be another major priority in my 
year. I don’t want to imply that I’m going 
to be able to solve all the problems. What I 
intend to do is move toward a solution. I 
intend to appoint a commission to study 
the delivery of legal services. That’s going 
to be another major priority. 

We have right now Florida Legal Ser- 
vices and we had a consortium on legal 
services this past year. In one sense, pro 
bono work and lowering the cost of legal 
services is a very difficult proposition to 
present, because on the one hand there are 
going to be people in the public and the 
press who feel that it is not enough, and, on 
the other hand, there are going to be 
lawyers who think that we’re doing too 
much and we’re being unfair; that we’re 
taking money out of their pockets, making 
it more difficult for them to earn a living, 
and at the same time we are taking up more 
of their time and effort unfairly. There are 
always going to be people out there like 
that but what we need to find is a fair 
balance of both of those competing inter- 
ests. As far as lawyers go, there is some 
responsibility for pro bono work. The 
question is how best do you encourage 
lawyers to do it? I still am opposed to doing 
it on a mandatory basis. I believe that 
lawyers can meet their responsibilities ona 
voluntary basis. I think the Bar has an 
obligation to coordinate those efforts. 

The area that really hasn’t been effec- 
tively studied and addressed by the Bar is 
improvement of delivery of legal services 
to the people who are in the economic 
middle class. There are a number of areas 
that appear to be very promising. For 
example, prepaid legal services. The idea 
there was that with some type of insurance 
system lawyers’ services would be used toa 
much greater degree because they would be 
more affordable, more lawyers could work 
at less cost to the public and people would 
have a greater use of the legal system. It’s 
picking up, but it’s not picking up at the 
pace it needs to. It’s not widely publicized 
enough and I think we could do something 
in that area. 

But we also have to get into the question 
of what can we do to provide more efficient 
legal services and what areas are there that 
really ought to be delegalized? There are 
things that are so simple they ought to be 
out of the system. I think the Bar needs to 


do some things that a recent American 
Judicature Society article on demystifica- 
tion of the legal system discussed. There 
are things that are so simple they ought to 
be out of the system, and there are other 
things that are complex but can become 
more understandable to the public. I think 
you really need to start from the ground 
up. That’s why I said we need to go back 
into the schools. That’s why the Youth and 
the Law program and programs of that 
type are very, very important. 

There is something else we need to do 
and that is to ensure greater competency 
for new lawyers. One of the things the Bar 


I think it’s very important 
to the Bar to get closer 
to the law schools. 

I’m hopeful that that 
relationship can be opened 
up and improved, and that 
the Bar and the schools 
can work together for 
their mutual benefit. 


needs to look into is improving the practical 
skills of new admittees. The problems that 
I’m talking about now are significant ones. 
They do not have an easy solution. For 
example, are you going to test everybody 
who graduates from law school to see if 
they would be a good trial lawyer or not? 
What is the minimal level of skills testing? 
Some of the problems are of such magni- 
tude that I don’t expect solutions to come 
within one year, but at the very least I hope 
to start the ball rolling toward a solution. I 
recognize there is only so much you can do 
in a one-year term. 

JOURNAL: We’ve heard for years 
about improving practical skills training in 
the law schools, but we haven’t seen any 
real progress being made. What can you do 
to get the ball rolling? 

RICHMAN: Frankly, we’ve had some 


resistance from some of the law schools in 
the past. The relationship between the Bar 
and some of the law schools during the past 
few years has not been what it should be. 
That’s changing. There are some new deans 
who are now involved. Some have already 
expressed an interest in working more 
closely with the Bar. 

I intend to participate in some of the 
orientation programs in the law schools, 
and I hope that before the year is out Ill 
have had an opportunity to speak to every 
one of the law schools’ student bodies. We 
also have under consideration going back 
to creation of a law school student division. 
The reason I understand the program has 
fallen apart in the past is because the 
students elected couldn’t get the funds to 
be able to travel to Bar meetings. I’m told 
that if the law schools are given enough 
advance notice they can budget for that, so 
again we can have an active law student 
division in The Florida Bar. I think it’s very 
important to the Bar to get closer to the law 
schools. I’m hopeful that that relationship 
can be opened up and improved, and that 
the Bar and the schools can work together 
for their mutual benefit. I don’t expect to 
work miracles overnight, but what I do 
expect is to devote energy to work toward a 
solution of that problem and improve the 
relationship. 

JOURNAL: In the area of lawyer regu- 
lation and discipline, what does the Bar 
need to do in the coming year? 

RICHMAN: That happens to be one 
area that I don’t believe requires any major 
changes. In terms of the Board of Gover- 
nors, we’ve already had an indication of 
the importance of narrowing and stream- 
lining certain aspects of the grievance 
system to make it function efficiently. By 
and large we’re doing an excellent job. We 
have to be prepared ultimately for some 
budgetary increases, obviously, simply be- 
cause we want to have the best staff 
available to prosecute these cases. It would 
defeat our whole purpose if we don’t have 
good lawyers handling the cases. And 
that’s not to be critical at all of the existing 
counsel. What I’m concerned about is that 
we have to be prepared to keep up with 
what salary requirements are to maintain a 
top level staff. Otherwise, we’re going to 
lose people to competing private practice. 
We need to have experienced, competent, 
disciplined counsel. But the grievance s) - 
tem, using volunteer lawyers and public 
members, works well. I think we have one 
of the finest systems in the United States. Is 
it as good as it could be? No. I think any 
system has room for improvement. 
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In terms of major changes that will affect 
the system, I think one of the most signifi- 
cant things that hopefully will happen is 
the adoption of the new Model Rules [of 
Professional Conduct]. That will make it 
easier for the grievance system, the Bar and 
the lawyers to function in carrying out 
their responsibilities. That’s a change out- 
side the system, but it’s a change I think 
will positively affect the system. 

JOURNAL: You've worked closely on 
the Model Rules, both at the ABA level 
and as chairman of Florida’s study com- 
mittee. Are you satisfied with the work 
product of the special study committee? 

RICHMAN: The committee has done 
an excellent job. There are a couple of 
areas in which I was on the dissenting side, 
but looking at the whole product, they 
probably have done the best job of any 
similar committee in the country in terms 
of the amount of time and effort they’ve 
spent studying the Model Rules. I’m very 
proud of the product that The Florida Bar 
has come up with. We’re not going to be 
among the first states to adopt the Model 
Rules, as I had hoped we would, but there’s 
a reason for that and it’s a tribute to the 
Bar. The reason is that we didn’t adopt 
what the ABA did wholesale. We redrafted 
the rules to fit the needs of Florida lawyers. 
That’s the charge that was given to the 
committee, and that’s what I believe they 
carried out. 

JOURNAL: The Board voted recently 
not to endorse any legal malpractice in- 
surer. What responsibility do you feel The 
Florida Bar has toward its members in 
ensuring that malpractice insurance is 
available, and what responsibility, if any, 
do you think the Bar has to screen the 
products that are available and to maké 
recommendations to the membership? 

RICHMAN: I think the question goes 
beyond that. We originally set up a special 
committee not just to answer whether we 
ought to endorse or screen, but to look to 
the future as to ensuring that there would 
be malpractice insurance available for 
lawyers at a reasonable price. Another 
aspect of that which that committee has 
not reached a conclusion on, but is study- 
ing, is the question of whether there is 
a responsibility or whether we should have 
any kind of mandatory insurance; whether 
we have some responsibility to the public 
to make sure all lawyers are insured. 
Preliminary indications are that a majority 
of the lawyers practicing in Florida carry 
malpractice insurance of one type or 
another. But we know the market goes 
through a lot of fluctuations, and the 


bottom line is that it’s an important area to 
study and plan for. As a member of the 
committee, I think that we have a respon- 
sibility to try to ensure both for the mem- 
bers and the public that malpractice insur- 
ance is available at a reasonable rate. This 
may involve the Bar’s getting into some 
type of a particular Bar-endorsed program, 
but we have to be extremely careful before 
making an endorsement. I don’t want us to 
endorse for the sake of endorsing. The only 
reason you'd want to endorse a carrier is if 
there is some benefit to the members or the 
public in doing so. It’s something we ought 
to attempt, as a service to our members, 
with an appropriate disclaimer—that we’re 
just going to do the best we can but can’t 
ensure the stability of the market. 

A difference may be if we come up witha 
particular Bar program such as they now 
have in Missouri, which we’re studying at 
the moment. In short, this is a very, very 
complex area. It’s best exemplified by the 
fact that bar associations around the coun- 
try deal with it in an incredible disparity of 
ways; everything from captive to noncap- 
tive insurers, to a “hands-off” attitude. 
Different states with different sizes of bar 
associations and different kinds of mal- 
practice problems have different needs. 
We're on the cutting edge in terms of 
insurance. We have to be because we have 
a higher rate of legal malpractice actions 
being brought than other parts of the 
country. So it’s a very important area for 
the Bar to address, and I would ultimately 
like to see us have, if it’s financially feasible, 
some type of minimum mandatory insur- 
ance coverage. 

JOURNAL: Jim Rinaman and Bill 
Henry were very concerned with engender- 
ing more goodwill between The Florida 
Bar and the Bar Foundation. Where do we 
stand now with relation to the Foundation, 
and what can the Bar do to help increase 
participation in the interest on trust ac- 
counts program that it’s not doing now? 

RICHMAN: On the first point, I think 
the relationship with The Florida Bar 
Foundation is improving. Fora short time 
we hit a little bit of a low point, but 
hopefully those problems have been mend- 
ed and we will have an increasingly close 
relationship with the Foundation. It’s very 
important for the Bar and the Foundation 
to have a close relationship and to work 
together. 

I feel very strongly about the IOTA 
program. I’m disappointed that participa- 
tion in the program has leveled off. It 
moved up very quickly and then tapered 
off to a point where it doesn’t look like it’s 
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moving much. One of the problems that we 
have is there are some banks in the state 
that are very supportive of the program 
and there are others that are leaning on 
their members not to join it, and are 
intentionally discouraging lawyers -who 
have trust accounts at those banks from 
participating in the program. That problem 
must be addressed. I don’t have a ready 
solution in hand, but it is something I 
know that the Foundation is looking into. 
The Bar needs to look into it, also. We may 
come to a point where IOTA membership 
one way or another ends up becoming 
mandatory and that may be the solution. I 
would hope that’s not the solution, but I 
would accept something like that as a 
solution if it’s the only way to do it. 

JOURNAL: What do you say to lawyers 
who suggest that The Florida Bar is in- 
volved in a lot of programs that aren’t 
legitimate functions; that it should only be 
involved in discipline and perhaps continu- 
ing education? 

RICHMAN: I would say that if you’re 
going to have a Bar that does nothing but 
handle discipline, you're really not going to 
be serving the Bar or the public. You could 
just have the Board of Bar Examiners have 
two functions—admissions and dismissals. 
But take a look at all of the things the Bar 
does with regard to the administration of 
justice and the improvement of the legal 
system. You can’t do that without an 
efficient and effective staff to do it. The Bar 
does, and should do, a variety of things. 
Take for example court rules, the function 
of the Bar with regard to the rules; consider 
the function of the Bar with regard to, in 
effect, representing the judiciary and at- 
tempting to come up with legislation that 
improves the system; studying changes in 
the law, providing a vehicle for various 
members of the Bar to come up with 
legislation that reaches common interests. 
There is a great practical, professional 
aspect of bringing lawyers together from 
all over the state to study and work on 
common problems. The list of the things 
that the Bar does that we would not be 
doing if we were limited to lawyer regula- 
tion is practically endless—things we have 
a legitimate interest in. BU 
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he lawyers of this country are known for their inde- 
pendence. Sadly, however, this independence is 

often taken for granted by the members of our profes- 
sion. A large part of the challenge before us is to maintain that 
independence upon which society in turn depends for its pro- 
tection. 

The future of the legal profession is something about which 
everyone has an opinion but upon which few can agree. Not too 
many years ago leaders of our profession were speaking in terms 
of the continued growth of the profession and the effects, positive 
and negative, that this expansion would have both upon the Bar 
and the public. 

During that same time, our critics spoke to us in terms of 
“pricing ourselves out of the market” and “access to legal 
services” and pointed us toward advertising, alternative methods 
of dispute resolution, increased pro bono programs and other 
encouragement toward good works. 

Recently, the Commerce Department of the United States 
made a determination that the legal profession is now big 
business by including legal services in its annual “Industrial 
Outlook” for the first time. According to that report, the legal 
profession receipts grew from $10.94 billion in 1972 to $38.46 
billion in 1983. Not included in these numbers are receipts from 
lawyers who work for corporations, government agencies or 
trade associations. At the same time, we are receiving reports that 
enrollments in law schools across the country are substantially 
down. This is occurring at a time when law schools have increased 
both in number and in size. Nevertheless, the number of lawyers 
in this country grew from 542,000 in 1979 to 622,000 in 1983. The 
current estimate is 650,000 and by the year 2000 there are expected 
to be more than one million lawyers in practice. 

As this report will show, the growth in Florida has mirrored or 
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exceeded the growth throughout the United States. There have 
been years when The Florida Bar admitted in excess of 2,500 
lawyers in one year. In 1973 there were 15,238 members of The 
Florida Bar. By 1983 there were 33,791 members of The Florida 
Bar. 

As the Long Range Planning Committee approached its task, 
which was first estimated to take one year and later enlarged toa 
two-year program, we were faced with making the difficult choice 
of narrowing our inquiry to be able to accomplish a result. We 
selected five broad areas which face the profession within the next 
five years. We intentionally omitted the Code of Professional 
Responsibility which was already the subject of a special 
committee of The Florida Bar, and we tried not to intrude upon 
the financial and corporate restructuring which had begun in 
1980 (perhaps a year or two earlier) within The Florida Bar itself. 

Dean Robert B. McKay, a member of the ABA Commission 
on Evaluation of Professional Standards and chairman of the 
ABA Section of Legal Education and Admissions to the Bar, has 
recently written that to ensure professional independence so that 
we adequately represent our clients we must examine the ways in 
which the profession is threatened: commercialization of the law 
practice, new economic pressures, new technology, ethical 
considerations, and the decline in the confidence in lawyers. We 
have only begun to touch on some of these matters in our report. 
As we continue the planning process, we hope to expand our 
investigations and our horizons to cover all of these areas. 

We hope the result, presented here in summary, will be of great 
benefit to the members of our profession within the state and 
those who come after us. We planned this to be a “living 
document,” which will be continuously updated on an annual 
basis by the Board of Governors and future Long Range 
Planning Committees. It represents literally thousands of hours 
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of work by the members of an extremely hard-working committee 
and we sincerely hope it will be of lasting benefit. 

The committee which prepared this report had 15 members, 
including one out-of-state member. Five were from the IIth 
Circuit, two from the 13th Circuit, two from the 6th Circuit, and 
one each from the 2d, 4th, 14th, 17th and 18th Circuits. Members 
of the committee ranged in age from 32 to 65 years, with the 
average age being 48. In years of membership in The Florida Bar, 
the range was five to 40 years with the average being 22 years. 

Ten of the members of the committee were former members of 
the Board of Governors and four were past presidents of The 
Florida Bar. Seven members of the committee had been officers 
of sections. Nine had been members of the Budget Committee. 
One member had been chief justice of the Florida Supreme Court 
and one formerly had been a circuit judge. The presidents 
who appointed this committee, James C. Rinaman, Jr., and 
William O. E. Henry, believed that they were appointing a broad 
cross-section of the membership of The Florida Bar both 
geographically and representing varied interests in the legal 
profession. Those of us who served on the committee concur in 
their wisdom. Indeed, the many long hours of debate and close 
votes were indicative of that freedom of individual thought and 
the independence that characterizes our profession. 

LEONARD H. GILBERT, Chairman 
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A Five-Year Plan for the Bar 

In May 1982, President James C. Rinaman, Jr., appointed 
Past President Leonard H. Gilbert to chair The Florida Bar Long 
Range Planning Committee. The committee was charged with 
developing a five-year plan by May 1983, to guide the activities of 
The Florida Bar. Realizing the complexity and importance of this 
task, in June 1983, President William O. E. Henry reappointed 
the committee and provided them an additional year to complete 
their task. 

The committee set goals and objectives, developed an outline 
for the planning process, and set a timetable for plan completion. 
During the committee’s deliberations, testimony was heard and 
comments were received from the membership in general, 
members of the Board of Governors, representatives from 
committees and sections, and The Florida Bar staff on issues in 
the following five areas: 

1) Bar Organization and Structure; 

2) Public Relations and Legislation; 

3) Advertising, Solicitation and Ethics; 

4) Lawyer Education and Competency; and, 
5) Delivery of Legal Services. 

Each of these five areas became topics for analysis by a 
subcommittee of the Long Range Planning Committee. In order 
to gather the data and information required to analyze the issues 
in these five areas, a staff resource group was assigned to each of 
the five subcommittees. The subcommittees used data obtained 
from other state and local bar associations, the American Bar 
Association, and research provided by the staff resource groups 
to generate reports that identified issues and made recommenda- 
tions. Subcommittee recommendations were presented to the 
Long Range Planning Committee for debate and selection for 
inclusion in the final report. 

The committee reported to the Board of Governors at each of 
its meetings during the planning process. This allowed the Board 
to participate to the extent it desired at every step in the process. 

The following recommendations are offered to the Board of 
Governors for its action. 


Recommendations 


1. Bar Organization and Structure 

There are 158 full-time employees that comprise The Florida 
Bar staff with most employees located in the Tallahassee office. 
The Tallahassee branch office is located within The Florida Bar’s 
headquarters building. Staff is also located in branch offices in 
Miami, Tampa, Orlando, and Ft. Lauderdale. These branch of- 
fices are primarily responsible for matters of ethics and discipline, 
and for handling public complaints against Florida Bar members. 

Organizational and structural issues have faced The Florida 
Bar since its inception in 1950. The most comprehensive study 
was the inquiry by the 1980 Florida Legislature into whether The 
Florida Bar should be regulated by the Department of Profes- 
sional Regulation. Other major issues have been application of 
the antitrust laws to the legal profession, FTC intrusion, and 
lawyer advertising. Internally, sections have sought greater fiscal 
autonomy or increased operational independence. Many of the 
challenges that have arisen in past years will continue to resurface 
in the future. The primary issues with which The Florida Bar 
should be concerned are: 
© The Florida Bar should add an additional out-of-state member 
to the Board of Governors. 
Varying the number of governors on the Board affects the 


— 


ability to debate and decide issues and also alters Board 
administrative costs. The number of tasks and time spent on 
committee and liaison assignments for each governor varies with 
the size of the Board. If the size of the Board of Governors was 
decreased, the Board would have lower support costs and maybe 
shorter meetings, but increased responsibility per governor and 
fewer opportunities for special interest group representation. If 
the size of the Board of Governors was increased, the Board 
would have higher support costs, perhaps longer meetings, and a 
need for more Executive Committee action for timely decision 
making. This increase would allow for broader representation 
from different special interest groups. 

The current method of apportionment by judicial circuit 
provides the best balance of both population and geographical 
representation of in-state membership. Consideration was given 
to the use of pro rata and other types of apportionment. All 
things considered, representation by lawyer population appears 
to be the most representative method for electing Board members. 

Due to increases in out-of-state membership, there is a need for 
an additional out-of-state Board member. The addition of 
another out-of-state governor on the Board would assist in the 
election process for out-of-state governors by dividing the 
country into two distinct geographical regions for representation. 
There should be nonlawyer representation on the Board 
provided that tne Florida Supreme Court appoints nonlawyer 
members. 

The addition of nonlawyer governors to the Board would 
increase the public and legislative awareness of Florida Bar 
activities and provide a different point of view to the Board. 
Nominations could be handled ina variety of ways, but the Long 
Range Planning Committee strongly recommends that non- 
lawyer governors be appointed by the Florida Supreme Court 
from a selection presented to it by the Board of Governors. 

In accordance with the chairman’s invitation to those members 
of The Long Range Planning Committee who disagree strongly 
with the majority, a minority report by William S. Belcher and 
Benjamin W. Redding III was filed with respect to the recom- 
mendation of the majority that lay persons be appointed to the 
Board of Governors of The Florida Bar. Their comments follow: 


Weare philosophically opposed to sucha procedure and feel that if this 
recommendation is implemented, it will materially weaken the long 
standing position of The Florida Bar that the discipline and control of the 
legal profession is the exclusive providence of the judiciary. 

The proposition that the Supreme Court controls the practice of law in 
Florida, both as to admissions and to discipline, is predicated upon the 
constitutional proposition of the separation of powers between the 
judicial, legislative and executive functions. 

When a portion of the governing body of The Florida Bar is not offi- 
cers of the court and not subject to the discipline of the court, we feel 
that this ameliorates the concept of judicial supervision of the Bar and 
gives aid and comfort to those who would place the legal profession under 
the Department of Professional Regulation and subject to the control of 
the Legislature. For these reasons, our minority report would not permit 
lay persons being appointed to the Board of Governors of The Florida 
Bar. 
© The Florida Bar should restructure the General Assembly to 
provide broader input into the governance process from volun- 
tary bars, sections, out-of-state members, and the judiciary rather 
than creating a house of delegates. 

The purpose of the restructured General Assembly would be 
to: 

1) Provide a mechanism for broader discussion of issues; 

2) Allow greater input from voluntary bars, sections and 
out-of-state members by giving them a voice through official 
representatives; 


3) Increase coordination with voluntary bars; 

4) Ensure greater participation by special interest groups; 
and, 

5) Provide a greater perspective to the Board of Governors 
regarding the membership’s point of view on current topics. 

The plan should provide for appropriate representation from 
such groups as the sections, voluntary bars, out-of-state members, 
and the judiciary. The Board of Governors should set policy for 
representation, and each represented organization would then 
select its own delegates. Any related nonlawyer organizations 
granted representation should have floor privileges but no vote in 
the restructured General Assembly. 
© The restructured General Assembly should include one vote per 
lawyer member, officers elected by its members, and semi-annual 
meetings held during the annual Florida Bar convention and 
midyear meeting. The restructured General Assembly should 
function as an advisory body and make recommendations to the 
Board of Governors. The Board of Governors would receive all 
recommendations from this group but not be bound by those 
recommendations. 

One possible option for leadership in the restructured General 
Assembly would be to elect officers; possibly the president-elect 
of The Florida Bar could serve as chairman or secretary of the 
assembly. Lawyer members of the organization would have one 
vote each. 
© There should be no more affiliate membership categories in The 
Florida Bar. 


@ The Florida Bar should maintain a close relationship with 
law-related organizations. 


© The Florida Bar should permit nonlawyers, who are employed 
by or who work directly with lawyers, to participate in committee 
work and attend CLE courses related to the area of law in which 
they work. 

Related organizations rather than affiliate memberships will 
provide law-related groups with the kind of involvement that 
they would need. Related organizations can accomplish informa- 
tion sharing, problem resolution, education and training for its 
members, promulgation of practice standards, and, in appropri- 
ate instances, certification of its members independently. The 
Florida Bar can provide advice and assistance to the extent that it 
will not violate antitrust laws. 

Affiliate memberships for these groups would create problems 
and responsibilities for The Florida Bar, as an integrated Bar, 
that would outweigh the benefits. The economic impact of 
establishing such affiliate memberships would include a separate 
dues structure, establishment of standards and regulatory pro- 
cedures, increased staff and support functions, additional CLE 
courses and materials, and increased overhead costs. 

Such affiliate memberships could also confuse the public as to 
what constitutes necessary and sufficient legal representation. 
© To best serve the public and the lawyers who practice in Florida, 
The Florida Bar should remain an integrated bar. 

The public is best protected by an integrated Bar. While every 
Florida Bar program may not be of benefit to every lawyer, the 
integrated Bar is in the best interest of every lawyer. The Florida 
Bar provides all the resources a lawyer needs, and it provides a 
vehicle for discipline and education and for uniting the profession. 
The strongest bar organizations are those that are integrated. 
Integrated bars also accommodate the need for unprofitable CLE 
programs and publications which commercial enterprises would 
not be able or willing to do. 
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The functions of The Florida Bar are classified as mandatory 
or permitted by the Integration Rule and Bylaws of The Florida 
Bar and the policies of the Board of Governors. 

The division of The Florida Bar into mandatory and permitted 
functions would not be in the best interest of the profession. The 
best interests of the public and the lawyers require a strong and 
unified Bar organization. 

If the permitted functions of The Florida Bar are assigned to a 
voluntary bar, it is likely the membership of that bar would be 
relatively small. Lawyers would suffer from reduced educational 
opportunities, there would be an increase in grievance, un- 
authorized practice of law and ethics problems, and important 
programs, such as public relations, would be eliminated. Such 
developments would project a negative professional image to The 
Florida Bar membership and to the public. The public would, in 
turn, be disadvantaged by such a loss. 

The Florida Supreme Court has determined that there is a 
compelling state interest that the profession be regulated, and 
that an integrated bar is the most appropriate vehicle to 
accomplish that purpose, to improve the administration of justice 
and to advance the science of jurisprudence. There is no reason to 
depart from this wisdom. 


© The sections should have: 

increased independence and fiscal control with accountability 
to The Florida Bar, within The Florida Bar budget and structure; 

section staff support provided under the direction of The 
Florida Bar executive director; and 

a continuation of their legislative efforts consistent with The 
Florida Bar legislative policy and procedures. 


© The Florida Bar should improve staff assistance to the sections 
and be more responsive to their needs. 


© Sections of The Florida Bar must establish new procedures, to 
provide for increased independence, with clear standards for 
accountability in the areas of finance and budgeting, antitrust 
and tax, legislation, section elections, and CLE planning. 


The Integration Rule now permits the Board of Governors to 
provide for increased independence of the sections. Increased 
independence should not have any effect on the financial stability 
of The Florida Bar, assuming proper budgeting, cost allocation, 
and coordination, but, the cost of section operations would 
probably increase. 

Currently, the sections use a nomination and election pro- 
cedure for officers and council members that does not result in 
broad participation in the elections. Greater independence would 
require more direct participation of all section members in these 
elections. 

Increased section independence would not, by itself, affect 
Florida Bar staff support or the section organization. The 
Florida Bar should tailor staff support for each section in a 
manner similar to that used for other Florida Bar programs. 
Support for all Florida Bar activities, including staff support, 
should be coordinated and supervised by The Florida Bar 
executive director. 

The Florida Bar and all of the sections should consider the 
antitrust and tax implications of their actions. Increased in- 
dependence will not relieve The Florida Bar from responsibilities 
for section actions in these areas. . 

The Florida Supreme Court ruling in Westman, that The 
Florida Bar’s legislative policy must conform with the mandate of 
the Integration Rule, applies to lobbying activities of the sections 
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the same as it applies to any other organization within The 
Florida Bar. 


ll. Public Relations and Legislation 

© The Florida Bar should contract with a marketing firm to give 
advice as to the types of public relations programs that are 
suitable and available in addition to the existing Florida Bar 
public relations programs. 


© The Florida Bar should publish articles in The Florida Bar 
News and Florida Bar Journal that assist members in handling 
attorney-client relations and prepare a brochure in this area for 
dissemination to the membership. 


© Local bars should hold legal forums and town hall meetings 
with support from The Florida Bar to discuss those issues of 
concern with the client public and general public. 


© The Florida Bar should expand its existing public information 
pamphlet series and develop an advertising campaign to make the 
public more aware of these brochures. 


© The Florida Bar should educate the media on Florida Bar and 
lawyer issues by taking maximum advantage of the media-law 
conference to discuss common problems. The Florida Bar should 
encourage local bar associations to educate the local media. 


¢@ The Florida Bar should adopt the recommendation of the 
Public Relations Committee to survey periodically public atti- 
tudes on legal issues of concern to the general public and client 
public. 


© The Florida Bar should be proactive in providing assistance to 
voluntary bar associations by developing an active liaison 
program. 


© The Florida Bar should improve the bar leaders handbook and 
develop a prototype program series for local bars similar to the 
American Bar Foundation map series. 


© The Florida Bar public relations staff should provide a booth at 
the major Florida Bar meetings and at those CLE seminars with 
large participation to make information available on Florida Bar 
services and activities. 


© Each section and committee of The Florida Bar should appoint 
one of its members to function as its public relations liaison to 
carry out the public relations goals of The Florida Bar. 


@Each year, The Florida Bar, through its president, should 
reassure the judiciary of The Florida Bar’s efforts to assist the 
judiciary. The voluntary bench-bar committees can be an effective 
vehicle in resolving many of these issues of concern to both The 
Florida Bar and the judiciary. 


© The Florida Bar should encourage its Young Lawyers Section 
to develop an orientation program for law school students. 


The Florida Bar public relations program, as any public 

relations program, is based on four general purposes: 

1) Toinform the general public and client public about The 
Florida Bar’s activities; 

2) Toconvey information essential to either the membership 
or the public; 

3) To build support for Florida Bar programs and activities 
in order to improve the administration of justice; and, 

4) To obtain feedback on the effectiveness of Florida Bar 
programs. 
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Recognition of problems, calling attention to issues in which 
public attitudes are negative, and finding out why those attitudes 
exist is a basic function of a public relations program. The essence 
of The Florida Bar’s public relations program is to inform and 
advise The Florida Bar of critical problems and to assist The 
Florida Bar in developing programs to resolve identified 
problems. 

The Florida Bar’s public relations program is an avenue to 
bring greater respect for lawyers through the enhancement of the 
public’s perception of The Florida Bar as a whole and of its 
members. The components of this program should be those that 
are currently used by The Florida Bar. Generally, they include a 
public relations staff, a public relations committee and media 
committee, voluntary bar liaison programs, news media liaison 
programs, general public relations program, and the member 
relations programs. 

Responsibility to The Florida Bar membership and to the 
client public are important issues of concern for The Florida Bar 
in its public relations program. Paramount is The Florida Bar’s 
responsibility to instill in its members their individual responsi- 
bilities to maintain the integrity of the legal profession and to 
conduct themselves accordingly. Every member of The Florida 
Bar should be encouraged to be the best public relations person 
for the profession and should be provided the tools and support 
to do so. 

The general public misconceives the lawyer’s role and lacks 
knowledge of the types of services lawyers perform. The news 
media unfairly criticizes the attorney for problems in the overall 
justice system. The news media is very skeptical of The Florida 
Bar’s discipline program perhaps because the media does not 
understand the program. 

The lawyer must deliver superior quality services and address 
the issue of the fee arrangement asa part of his or her communica- 
tion with the client public. 

The Florida Bar can periodically survey public attitudes on 
problem areas of concern to the general public, client public and 
the media. 

Periodic meetings between The Florida Bar president, editors, 
and radio and television station owners and managers could be 
held to discuss issues of mutual concern. This should be 
supplemented by the presidents of local bar associations making 
similar visits. Accessibility, as well as being timely and responsive 
to the media, will improve Florida Bar-media relations. This 
relationship also can be strengthened through a media training 
session for media representatives and Florida Bar staff, im- 
provements to the Reporter’s Handbook, and the continuation of 
up-to-date, current news release programs. 

The key to addressing these problems successfully is the 
maintenance of a quality public relations program. The Florida 
Bar’s current program continues to solve most of these problems, 
but additional programming is necessary. 

Each section, committee, and program area of The Florida Bar 
should recognize and appreciate its effect on the overall public 
relations image with the public and with Florida Bar members. 
Just as the Budget Committee and Program Evaluation Commit- 
tee now review the fiscal impact of each new and continuing 
program of The Florida Bar, the Public Relations Committee 
should add another component—review of a program’s effect on 
the public relations goal of The Florida Bar. Introduction of this 
component in the developmental stages of a new program or 
committee will remind the program’s leaders of their responsi- 
bility to communicate their concerns and efforts to Florida Bar 


members through the News and to the public media when their 
efforts affect the citizenry. Contact with the public media should 
be coordinated through The Florida Bar’s public relations staff. 
¢ The Florida Bar should continue its current legislative policies 
in conformance with the Westman decision. 

The Supreme Court of Florida has absolute control over 
matters in this area. The court will decide whether The Florida 
Bar can conduct legislative activities. The Westman decision 


appears to resolve the legislation activity question for the time 
being. 


ill. Advertising, Solicitation and Ethics 

© The Florida Bar should maintain an interest in and regulatory 
jurisdiction over advertising, solicitation, and ethics rather than 
allowing another agency to perform a supervisory function. 


© The Florida Bar should monitor advertising and solicitation to 
the maximum extent that the courts will allow. The Florida Bar 
must protect the public from false and misleading ads, “bait and 
switch,” and similar practices. 

The courts will draw the line on deceptive advertising. 
Deceptive advertising is that which is “false, fraudulent or 
misleading,” where there is a lack of an arm’s length relationship 
between lawyer and potential client during solicitation or during 
a pressure-type situation. 

Some members of the public feel they do not receive quality 
legal services from those who advertise. If the public can receive 
quality goods and services from other institutions that advertise, 
attorneys could convince the public that the same is true for legal 
services. 
© The exact extent to which regulation is imposed is an issue for 
the Supreme Court of Florida and the Board of Governors and 
The Florida Bar committees should provide guidance on ethics 
and advertising. 

The Florida Bar can educate the public that advertising in and 
of itself is not bad and not an indicator of poor performance on 
the part of attorneys who advertise. The Florida Bar can assist 
lawyers in developing tasteful and quality advertising which is 
acceptable to the Supreme Court of Florida. 

Old ethics opinions have a chilling effect. If The Florida Bar 
shows lawyers how to advertise ethically, less regulation would be 
needed. The Florida Bar should provide examples of ethical 
advertising, which have been approved by the Supreme Court of 
Florida, for guiding lawyers who want to advertise. Advertising 
that leads to litigation for clients with meritorious claims should 
not be unduly restricted. 
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© The Florida Bar should assist those interested members on how 
they may advertise ethically. 


© Ethics must provide a guide for permitted advertising and 
solicitation. However, The Florida Bar must continue to regulate 
in this area. 


© The Florida Bar should be more active in establishing guidelines 
for the format of advertising by providing examples of advertising 
that the Supreme Court of Florida considers acceptable. 

There is substantial confusion among attorneys as to the 
meaning of existing advertising guidelines or rules. Outdated 
opinions and “do not” opinions have had a chilling effect. Many 
attorneys share views similar to those of the public regarding 
advertising. The Florida Bar should educate attorneys in a 
positive way as to the importance of serving the needs of the 
public through advertising. 
© The subject of ethics should be built into existing CLE courses 


as a part of the course requirements pertaining to that subject 
area. 


© In the law schools, a separate ethics course should be required. 
Also, ethics cases should be built into most required courses in 
the law schools. 

Each CLE course should cover ethics as it relates to the subject 
of each speaker. There is no real cost for implementing this type 
of ethics program. To some extent, if publicized by The Florida 
Bar, CLE ethics requirements for attorneys could benefit the 
public or enhance the public’s image of attorneys. This is a 
preferable method since it is believed that few attorneys would go 
to a separate ethics course, unless designation or certification 
credit was given, or the course was required. 
© The Florida Bar should keep its members up to date on ethics 
and advertising opinions by periodic publication of current 
information. 

Due to The Florida Bar’s purely regulatory role, there has 
already been litigation against The Florida Bar by attorneys who 
claim a “chilling effect” on their practice. Educating members of 
The Florida Bar is less costly and limits the number of grievances. 
In addition to regulating advertisement, The Florida Bar needs to 
provide its members with methods of advertising which are 
acceptable to the Supreme Court of Florida. 
© Currently, The Florida Bar is prohibited from regulating taste 
in advertising. However, TRe Florida Bar must prohibit adver- 
tising that is false and misleading. 


© Advance filing for approval of advertising should not be 
mandated by The Florida Bar, but it should be voluntary and 
required for record keeping purposes only. 

Model ads could be disseminated at the media-law conference. 
Further, model ads could be produced and sold to attorneys as is 
the current practice of commercial advertising firms. If model ads 
are sanctioned by The Florida Bar, attorneys will be more likely 
to use them. However, this may have a chilling effect, too. Even if 
this is done, The Florida Bar will need to continue to monitor 
advertising placed by attorneys, although to a lesser extent. 


IV. Lawyer Education and Competency 
© The Florida Bar should: 
A) Develop programs to assist law schools in the use of 
practitioners (lawyers and judges) in their instructional programs; 
B) Create law firm-law school faculty exchange programs; 
and, 
C) Assist law schools in identifying interested and qualified 
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lawyers for such programs. 

In addition to encouraging the continued use of lawyers and 
judges to teach traditional law courses, the Long Range Planning 
Committee recommends that law schools utilize lawyers and 
judges for short-term special tasks such as team-teaching a 
portion of a course with a full-time faculty member, critiquing 
writings or arguments in practice courses, or acting as a judge ina 
moot court. Lawyers and judges should be encouraged to donate 
small amounts of time in these endeavors as a service to the 
profession. 

The exchange of lawyers and law faculty would provide a 
mechanism for continually conveying information regarding 
needed practice skills from the practicing Bar and judges to the 
law schools and thus improving the teaching of skills at the 
schools. 
¢ The Florida Bar should institute a mandatory bridge-the-gap 
program. 

Mandatory bridge-the-gap courses teach how to apply knowl- 
edge gained in law school to the actual practice of law. These 
courses cover the techniques involved in handling the types of 
legal problems that new lawyers are most likely to confront. 
These matters, ranging from organizing a corporation to defend- 
ing a criminal case, include training in ethics and professional 
responsibility and law office management. Courses might also 
include teaching the skills of interviewing, negotiating, and 
drafting. The courses might provide insight into the interpersonal 
relationships between lawyers and clients, legal secretaries, 
judges, and other lawyers. 
©The Florida Bar should require mandatory CLE for its 
members. 

A lawyer’s education should not end upon graduation from 
law school. Mandatory CLE would require practitioners to set 
aside time to concentrate on formal knowledge acquisition. The 
program need not be burdensome and perhaps one course per 
year would suffice. Mandatory CLE appears to be the most 
feasible of all possible alternatives for promoting competency. 
The Florida Bar must ensure that the courses provided for 
meeting the mandatory CLE requirement will improve a lawyer’s 
knowledge of specific legal topics and will enhance practical and 
management skills. Currently, 12 states have added mandatory 
CLE programs. 
© Certification should be expanded into other areas. 


© The Florida Bar should phase out designation as certification 
expands into those areas of practice. 


© Peer review and periodic re-examination should continue to be 
a mandatory part of the certification process. 

There is a developing concern that designation may be creating 
false impressions in the mind of the public as to the level of a 
lawyer’s expertise in an area. This is a weakness of the designation 
program. There is also the view that the public does not know or 
understand the significance of certification. On the other hand, 
lawyers who designate and who keep up-to-date in that legal area 
by taking CLE courses, enhance their competency and serve their 
clients well. Certification is a stronger and more satisfactory 
concept in that it measures and seeks to ensure competency. To 
achieve its purpose, the designation program should provide a 
“stepping stone” to certification. 

Certification should require higher standards and a higher- 
than-usual degree of competency among the practicing lawyers 
who become certified. 
¢@The Florida Bar should continue to provide its own CLE 


| 


programs to members of The Florida Bar and not establish a 
separate CLE organization or institution outside The Florida 
Bar. 

The present CLE organizational structure within The Florida 
Bar is satisfactory. There would be no advantage to establishing a 
separate institute to replace the present structure. All program- 
ming that could be done in an institute is being accomplished or 
can be accomplished under the present structure of an internal 
CLE program. 
© Other groups outside The Florida Bar should be encouraged to 
produce quality CLE programs in compliance with Florida Bar 
CLE standards. 

Every organization that is competent to provide quality CLE 
programs should be encouraged to do so. Organizations other 
than The Florida Bar should be welcome to deliver CLE 
programs. Law schools can be particularly helpful by providing 
graduate legal education in specialized areas such as taxation. 
© The CLE Committee should develop and supervise The Florida 
Bar CLE program and then seek sponsorship from the appro- 
priate sections for specific courses. 

The Florida Bar should be responsible for accreditation of all 
CLE courses for members of The Florida Bar. At present, the 
accreditation process performed by The Florida Bar is not as 
extensive as it could be. Accreditation standards should be 
developed to include a more extensive qualitative review of each 
proposed CLE course. Accreditation of the course for certifica- 
tion, designation, or mandatory CLE should provide a form of 
quality control. 

The Florida Bar staff should provide support of an innovative 
nature, including visual aids, training of speakers, and other 
related support services. The sections will continue to determine 
the substantive content of the courses covering their special areas 
of the law within the ambit of a master plan developed and 
updated by the CLE Committee and the sections. 

@The CLE program of The Florida Bar should enhance the 
methods or means of improving and assessing the quality of 
courses. 


© The CLE program should be self-sustaining and profits should 
not be allocated to the general fund, but should be used by the 
CLE committee for quality improvement purposes. 

Adequate funding from program revenues should be provided 
to ensure quality. Any profits earned from CLE courses, over and 
above the section share, should be allocated to the CLE 
Committee for improving the quality of CLE programs. 

The present method of allocating overhead costs, as defined by 
the Budget Committee, seems to be working. It is important, 
however, that The Florida Bar minimize waste and inefficiency in 
its CLE programs. 

The CLE Committee should be responsible for scheduling the 
educational courses that are offered to the membership. The 
committee should be responsible for monitoring the quality of 
CLE programs and should set and enforce standards governing 
the quality of CLE courses. 

@ The Florida Bar should continue its CLE publications. The 
CLE Committee should be responsible for CLE publications. 


© CLE publications should be self-sustaining and profits should 
not be allocated to the general fund, but should be used for 
improving the quality of publications. 

Publications will continue to be an essential part of the 
continuing education of lawyers. Modern technology is likely to 
bring about some changes in the nature of publications. Audio- 


visual materials and computer access publications may begin to 
take the place of more traditional books. 

The Florida Bar should not duplicate work that is being done 
by other organizations in the field. The Florida Bar should 
continue updating books and publication sets already in exis- 
tence, and should attempt to fill in gaps left by other publishers 
when Florida lawyers need publications in those areas. 

Unless substantial harm to the process can be demonstrated, 
the present policy of not compensating authors of Florida Bar 
publications should be continued. Any profits from publications 
should not be used for general Florida Bar purposes, but should 
be used to improve the quality of future publications. 
© The CLE Committee should investigate and pursue the most 
advanced methods of providing high quality, cost-effective and 
readily available CLE resources for Florida Bar members. 

Audiovisual programming can be particularly useful for 
lawyers, especially in rural areas. Demand by rural attorneys is 
not great enough to justify many live programs, and, for that 
reason, tapes are needed for those lawyers who wish to participate 
in CLE courses. Tapes should be used in those areas where 
demand is too low to justify expensive live programs. 

In order to improve the CLE library of audio and video tapes, 
The Florida Bar should use consultants and other experts to help 
train staff and to ensure quality. 


V. Delivery of Legal Services 

© The Board of Governors is encouraged to continue its support 
for a viable law-related education program within The Florida 
Bar and to provide direction to this program. 

Although the Law Education Department of The Florida Bar 
was discontinued in 1981, activities and new planning continue in 
this area. Law education is the concern of The Florida Bar’s 
Youth and the Law Committee and this committee should 
continue to remain active. The Youth and the Law Committee 
has developed a plan and recommendations to improve the 
programs. These recommendations were approved by the Board 
of Governors in January 1984 and include, for an initial three- 
year period, re-establishing a law education coordinator position, 
developing model curricula for the middle and high school levels, 
and providing teacher training to implement the model curricu- 
lum programs. At the end of this three-year period, the Board of 
Governors should request the Program Evaluation Committee to 
evaluate the Law-Related Education Program and make recom- 
mendations for the future of the program. A long-term funding 
source must be found for this program. 
© The Florida Bar should encourage every voluntary bar associa- 
tion to organize a committee on the legal needs of children. This 
committee would be composed of lawyers, judges and lay 
persons. 

There is a need for children’s advocates in many areas where 
children are unable to care for themselves. There is a need for 
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legal representation and for greater community support to 
families with problems. The Florida Bar’s Special Committee for 
the Needs of Children is providing some statewide advocacy, but 
additional bar advocates are needed both at the state and the 
community level. 

© The Florida Bar should develop a consumers legal guide to 
assist the public to use and to better understand the legal system. 

This guide would include information previously developed by 
The Florida Bar and presently printed in the form of informa- 
tional pamphlets. It would also include informational material 
on proper procedures and how to use the legal system in such 
areas aS summary procedures and the new dissolution of 
marriage procedure. Finally, it should include information on 
such areas as homestead exemption and bank accounts and the 
legal effect of the different ways these accounts can be established. 
© The Florida Bar should continue its publication of individual 
pamphlets, but expand the number of topics covered to include 
“how to” publications on simple matters or matters that may not 
require the services of a lawyer. 

The Florida Bar should expand its pamphlet series into other 
areas that would assist the public in understanding the legal 
system and in knowing when to seek the assistance of a lawyer. 
The Florida Bar should seek to achieve as wide a distribution as 
possible for these pamphlets. 
© The Florida Bar should encourage the growth of legal counsel- 
ing services for the public. 


e The Florida Bar should encourage voluntary bar associations 
to organize seminars in the areas of substantive and procedural 
law at neighborhood centers. 

Counseling services are a formal response to a recurring 
informal need for advice by a segment of the public. Counseling 
services encourage the public to at least find out about their legal 
rights and to determine whether they have a legal problem. 
© The Florida Bar, through its sections and committees, should 
renew its commitment to assist the Florida Legislature in revising 
existing laws in order to delete unnecessary and outmoded 
language, and encourage the Florida Legislature to adopt a 
“plain language” policy. 

The concept is to rewrite existing statutes and regulations that 
have a daily impact on the lives of the general public to delete 
unnecessary and outmoded language. Prime areas of concern 
would be debtor and creditor, landlord and tenant, consumer 
protection, divorce, adoption, and traffic matters. Simplifying 
Florida’s statutes was a recommendation in the 1980 study 
commissioned by The Florida Bar entitled Legal Needs of the 
Poor and Underrepresented Citizens of Florida: An Overview. 
© The Florida Bar, through its sections and committees, should 
renew its commitment to the development of “plain language” 
legal documents and court forms. 

This same recommendation was contained in the 1980 study 
entitled Legal Needs of the Poor and Underrepresented Citizens 
of Florida: An Overview. This recommendation was embraced 
and encouraged by the special committee appointed by the Board 
of Governors to review the study. The Board of Governors 
adopted the recommendation of The Florida Bar’s special 
committee to examine suggestions for simplifying legal documents 
and court forms. The Florida Bar’s Court Rules Steering 
Committee and Legal Aid Committee were asked to develop 
“plain language” legal documents and court forms. No work 
product has been submitted to date. 

The Board of Governors should renew: its commitment to the 
development of “plain language” legal documents and court 
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forms. The Board of Governors might consider the establishment 
of a special committee charged with the sole responsibility of 
developing these documents and forms. 


© The Florida Bar should renew its efforts to develop an effective 
advertising program to acquaint the public with the availability 
of the lawyer referral service, including programs which can be 
utilized by voluntary bar associations to advertise their particular 
program. 

Lawyer referral is a system designed to aid individuals who are 
able to pay fees, but need assistance in locating lawyers compe- 
tent to handle their particular problems. The majority of 
Florida’s urban areas have a local lawyer referral service 
sponsored generally by the local bar association. Other areas of 
the state are covered by The Florida Bar’s statewide lawyer 
referral service. Little advertising exists for The Florida Bar 
Lawyer Referral Service or a lawyer referral service sponsored by 
a voluntary bar association. The only paid advertising program 
that exists for The Florida Bar Lawyer Referral Service is the 
placement of ads in the yellow pages in 21 telephone directories 
statewide. The Florida Bar should undertake the development of 


. an effective advertising program to acquaint the public with this 


service. 


© The Florida Bar should encourage the development of “group 
legal service operations” for high volume delivery of routine legal 
services at a low fee and educate lawyers on how to successfully 
develop these legal service operations. 

The concept of high volume, low cost legal services is to 
provide simple and routine legal services in a large volume to 
make the unit cost affordable to the average person. The majority 
of these service groups presently in existence limit their practice 
to the types of matters that can be handled with minimal lawyer 
time and expedited with standardized forms. These offices are 
often located in areas that are easily accessible to a large number 
of people. The Florida Bar should encourage the future develop- 
ment of these group legal service operations. 


© The Florida Bar should encourage the development of innova- 
tive ideas for the delivery of legal services, including the pro- 
motion of prepaid legal service plans using open panels. 

Prepaid legal services programs provide a group of persons the 
opportunity to utilize specified legal services at a specified cost. 
The Florida Bar authorized the operation of prepaid legal 
services programs in 1970. The first plans were actually submitted 
for approval in 1974. Since then, The Florida Bar has received 
more than 600 inquiries about establishing plans and has 
approved more than 60 plans. Forty-three of those plans are still 
in operation. 

In 1978, The Florida Bar established the Florida Lawyers 
Prepaid Legal Services Corporation to administer a statewide, 
insured, open panel plan (meaning any Florida lawyer meeting 
the requirements may join the panel), underwritten by Midwest 
Mutual of Des Moines, Iowa. The Florida Bar was also 
instrumental in the development and passage of Florida’s Legal 
Expense Insurance Act of 1978. Commercial plans and those 
underwritten by insurance companies are now regulated by the 
Florida Department of Insurance. 

Most of The Florida Bar’s activities to date in this area have 
been regulatory in nature. In the future, The Florida Bar should: 

1) Change its position with regard to those plans from that 
of regulator to that of advocate. The rules and regulations per- 
taining to such plans should be modified to facilitate plan 
implementation. The Florida Bar should only maintain sufficient 


regulatory authority to ensure that the public is not being 
cheated; 

2) Consider the development of a series of model plans to fit 
different needs rather than the one or two models that have been 
developed to date; 

3) Make these plans as easy as possible for lawyers to use; 
and, 

4) Ensure that the insurance company underwrites the cost 
of such plans. 
© The Florida Bar should encourage the use of alternate methods 
of payment which will make legal services available to low and 
middle income client groups. 

At the present time certain credit card plans are approved by 
The Florida Bar for use by lawyers in accepting payment from 
clients. No information is available on the number of lawyers 
using this method or the frequency with which this method is 
being used. The Florida Bar should encourage the use of credit 
cards as a means of paying for legal services and should remove 
any impediments to their use by lawyers. 

The Florida Bar should take a lead role in the development of 
other financing plans to assist clients in the payment of their legal 
fees. 
© The Florida Bar should assume responsibility for the develop- 
ment of information pamphlets which are designed to assist in the 
education of the general public in understanding when and how 
to resolve disputes or to exercise a legal right without the 
intervention of a lawyer. 


e@ The Florida Bar should assume the responsibility for the 
development of alternative means of resolving disputes. 

It is the responsibility of the lawyers of this country to be sure 
that our legal system continues to function properly, and when 
necessary, to initiate changes to ensure that the legal system keeps 
pace with the times. If we fail in meeting this responsibility, then 
our legal system could collapse. In order to keep pace with the 
times, The Florida Bar should be in the forefront in the 
development of meaningful alternatives for the resolution of 
disputes. Some alternative methods which have been installed or 
suggested are voluntary arbitration, voluntary dispute settlement 
centers, and counseling offices. The Florida Bar needs to develop 
or improve these methods into viable systems, and develop new 
and innovative ways to resolve disputes. 
¢ The Florida Bar should undertake the identification of those 
activities that have traditionally been defined as the practice of 
law, but which could and should be simplified to allow individuals 
to represent themselves. The representation of others by non- 
lawyers in any legal matter should be vigorously opposed. 

The lawyers of Florida have a responsibility to all segments of 
society to continually review the legal system to identify those 
areas, which, because of changes in the law or changes in society, 
can and should be handled by the individuals themselves. The 
Florida Bar should develop a program to continually identify 
these areas and assist all client groups in handling their own 
matters in these areas. This does not mean The Florida Bar 
should encourage or assist any program that provides for 
nonlawyer representation of others. On the contrary, to protect 
the public The Florida Bar should vigorously oppose any 
program which attempts to permit anyone but a lawyer serving as 
the legal representative of a client. 
e¢ Through the consumers legal guide, The Florida Bar can 
provide information to assist the public in self-representation in 
appropriate situations. 

Some accommodations have been made in summary and 


informal procedures to facilitate self-representation. Educating 
individuals on how to represent themselves is currently provided 
through several non-Florida Bar programs. For example, the 
Dade County Consumer Services office provides weekly night 
classes on utilizing summary procedures. Many legal services 
programs provide training for those in their client groups as well 
as those who do not meet financial eligibility guidelines but 
cannot otherwise afford a lawyer. These pro se representation 
programs range from, “how to file for dissolution of marriage” to 
“how to obtain an appropriate education for a handicapped 
child.” Such programs should be expanded and notice of their 
existence effectively disseminated to the public. 

© The Florida Bar and its economics and management of law 
practice section should tape and distribute programs for use by 
practitioners on how to manage a law office. The Florida Bar 
should encourage the development of law school courses on law 
office management and on how to develop and manage a routine 
high volume, low fee legal services operation. 

General law office management, including standardization of 
office procedures and practices, is proving to be a popular 
program in Florida. The cost for a sole practitioner, however, 
may be prohibitive and prevent those who need the program most 
from utilizing it. A seminar-type presentation for a large number 
of practitioners and reduced rates for individual counseling could 
overcome the cost barrier. It would be helpful to educate recent 
Florida Bar admittees and law school students on how to manage 
a law office, especially those offices which provide routine high 
volume, low fee legal services operations. 
© The Florida Bar should review its own regulations and appoint 
a commission to review all Florida laws and regulations with a 
view toward eliminating those that tend to unnecessarily increase 
the costs of delivering legal services. 

The Florida Bar and the Supreme Court of Florida recently 
adopted changes to the trust accounting rules. Some of these 
changes were done to accommodate The Florida Bar’s auditors in 
reviewing lawyers’ trust accounts. The end result of these 
regulations on sole practitioners and small law firms is increased 
cost of keeping these records, a cost which must be passed on to 
the client. However, most of the changes to the trust accounting 
rules were proposed to cut down on discipline cases. The benefit 
to the public of such regulations should be assessed against the 
increase in costs of the delivery of legal services. 

All of the laws and regulations of the State of Florida should be 
reviewed in an attempt to identify those laws that provide for 
unnecessary regulations, without a corresponding practical bene- 
fit to the public. These regulations only tend to increase the cost 
of compliance without a benefit to anyone. The Florida Bar 
should take the lead and propose changes to the various laws and 
regulations of the-state to eliminate these unnecessary regulations. 
In addition, The Florida Bar should consider opposing new laws 
which contain such unnecessary regulations and thereby increase 
the cost of the delivery of legal services. 8! 
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Obtaining Evidence Abroad 


by Hugh J. Turner, Jr. 


As the peoples and economies of the world draw closer together, litigation 
between United States parties and foreigners is increasingly becoming a 
common occurrence. Of the myriad unique problems faced by the American 
lawyer litigating an international case, none creates more frequent difficulty 
than obtaining evidence abroad. 


Litigators who enter the territorial 
boundaries of another country in order to 
obtain pretrial discovery soon recognize 
that the discovery rules, principles and 
practices with which they are familiar are, 
for the most part, unlike those found 
anywhere else in the world. Their access to 
witnesses and documents located abroad 
will be, in most instances, more limited 
than is the case in the United States. 
Except for those limited instances in which 
a treaty between the United States and a 
foreign country provides an obligation on 
the part of our treaty partner to assist 
American counsel who is seeking to obtain 
evidence, access to witnesses and docu- 
ments located abroad will be governed 
exclusively by principles of comity 
between nations. 


Foreign Attitude Toward 
United States Discovery 

Pretrial discovery in the United States 
serves essentially two functions. It 
educates counsel about the facts in issue in 
pending litigation and, in this regard, is 
loosely circumscribed under both Rule 26 
of the Federal Rules of Civil Procedure 
and Rule 1.280 of the Florida Rules of 
Civil Procedure by the rather amorphous 
requirement that the discovery appear 
“reasonably calculated to lead to the 
discovery of admissible evidence.” It also 
serves to preserve testimony for trial in an 
admissible form. This duality of purpose is 
essentially dissimilar to the procedural 
usage extant in most other countries in the 
world, whether they are other common law 
jurisdictions or are civil law jurisdictions. 


Other common law jurisdictions do not, 
for the most part, permit pretrial dis- 
covery of evidence which is not material 
and relevant to the case. Civil law systems, 
on the other hand, do not consider the trial 
as a separate episode in the overall 
litigation process. In the civil law tradition 
evidence is taken and documents are 
obtained as part of the trial itself. Ameri- 
can pretrial discovery is thus often 
perceived in civil law jurisdictions as 
discovery which takes place prior to the 
commencement of the lawsuit and, as such, 
is not permissible. 

This functional difference is likewise 
present in the roles played by the judiciary 
in the two cultures. Taking of evidence is 
solely within the province of the court in 
civil law jurisdictions. This principle, 
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known as foreign “judicial sovereignty,” 
places the judge or magistrate in an 
inquisitorial role. The lawyer, for the most 
part, remains a spectator during the 
examination of witnesses. 

It is in this procedural framework that 
the American litigator functions when he 
undertakes to obtain evidence abroad. 


Taking Evidence Abroad 

Assuming that the decision has been 
made that evidence abroad is necessary 
and justifies the expense involved in 
attempting to obtain it, the starting point 
in arranging to take discovery located 
outside the United States is provided by 
Rule 28 of the Federal Rules, and Rule 
1.300 of the Florida Rules (which was 
modeled after Rule 28). 

Rule 28 and Florida Rule 1.300 provide 
that a deposition in a foreign country may 
be taken: (1) on notice before a person 
authorized to administer oaths in the 
country in which the examination will be 
conducted; (2) before a person commis- 
sioned by the court; or (3) pursuant to a 
letter rogatory. Notice to the opposing 
party requires no judicial involvement, and 
is familiar to every litigator. Obtaining a 
commission from the court, on the other 
hand, does require judicial involvement. 
Applying for a letter rogatory most often 
requires governmental involvement. 

Notwithstanding the perception to the 
contrary contained in Rule 28 and Florida 
Rule 1.300, authorization to take 
depositions abroad is not controlled by 
either the Federal or Florida Rules of Civil 
Procedure. Rule 28 and Florida Rule 1.300 
merely set forth the mechanisms for taking 
a foreign deposition which are authorized 
by the United States or Florida, as the case 
may be. Evidence obtained abroad, 
however, must also be taken in accordance 
with the laws of the foreign jurisdiction in 
which the evidence is to be taken in order 
to avoid violating the ‘judicial 
sovereignty” and, in some instances, the 
laws of that country. This is true whether 
the deposition is of a voluntary witness ora 
witness who must be compelled to appear 
and testify. Certain methods which appear 
available under Rule 28 and Rule 1.300 in 
Florida therefore may not be permitted in 
the country in which counsel seeks to 
obtain evidence. 

With the exception of deposition by 
stipulation, available pursuant to Rule 29, 
and Rule 1.300(c) in Florida, notice of a 
deposition abroad is the easiest vehicle to 
use to activate the procedural machinery to 
take a foreign deposition. Notice is 


provided to the oposing party as in the case 
of domestic discovery. Arrangements for 
the taking of the deposition are made by 
counsel without judicial intervention. In 
practice, such depositions are normally 
noticed before an American consular 
officer abroad in the city in which the 
deposition is to be taken, since foreign 
notaries or other person who might 
administer oaths abroad ordinarily do not 
preside over United States evidence pro- 
ceedings. 

Alternatively, a person may be com- 
missioned by the court. Many countries, 
however, will not permit depositions to be 
taken on their soil by commission. Of those 
which do permit such depositions to be 
taken, many require the commissioner to 
be a United States consular officer. 

Where a voluntary deposition is not 
feasible or available, it will be necessary to 
obtain a letter rogatory or letter of request 
by application to the court in the United 
States. The letter application is made 
directly to the United States court, either 
federal or state, and is addressed “To the 
Appropriate Authority in [name of 
country].” 


Methods for Taking Evidence Abroad 

Before counsel undertakes to examine 
the methods available for the taking of 
evidence abroad, two questions must be 
addressed. First, will the witness appear 
voluntarily to testify? (Counsel will also 
want to ask himself whether, although he 
has received assurances that the witness 
will voluntarily appear, steps should be 
taken to guarantee appearance through 
judicial and governmental channels.) 

Second, in what country is the evidence 
located? 


The Voluntary Witness 

Assuming that the witness is expected to 
appear and give testimony without com- 
pulsion, a number of alternatives are 
available to obtain the evidence. 

The first approach which should always 
be considered is offering the witness an 
expense paid trip to the United States. This 
invitation is often appealing to a foreign 
witness, particularly when the invitation is 
to come to an attractive destination such as 
Florida. Federal Rule 29 and Florida Rule 
1.300(c) authorize such arrangements, 
which are unquestionably the easiest and 
least complicated means to obtain the 
testimony. Arranging for the witness to 
come to Florida (or anywhere else in the 
United States) for the deposition permits 
an American-style deposition, is more con- 
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venient for counsel and the parties, is 
simple to arrange, and most often proves 
considerably less expensive than a foreign 
deposition. 

Should the witness be unwilling to come 
to the United States,' but is agreeable to 
having his deposition taken in his country, 
counsel should consider taking the 
deposition by telephone. Although a 
telephone deposition presents certain ob- 
vious problems which counsel must weigh 
before accepting its use, such a deposition 
is economical and represents a practical 
method for obtaining certain types of 
testimony. It has particular application 
where a short and uninvolved deposition is 
anticipated, where documents are not to be 
produced, and where the deposition does 
not justify the expense involved in 
traveling to the country where the witness 
is located. 

Federal Rule 30(b)(7) (Florida presently 
has no comparable rule, but a telephone 
deposition should be available on 
agreement of the parties pursuant to 
Florida Rule 1.300(c)) was added in 1980 
to provide that telephone depositions may 
be taken on the stipulation in writing of the 


parties. Lacking such agreement, counsel 
should consider moving the court for an 
order to permit a telephone deposition in 
those instances in which the vehicle is 
appropriate. 

Telephone depositions, of course, pose a 
number of problems which may outweigh 
their utility in a particular case. They are 
not a viable alternative when compulsion 
must be used in order to obtain the 
appearance of the witness. Unless both 
parties are willing to waive the administer- 
ing of an oath to the witness, it will be 
necessary for the witness to appear beforea 
notary, most likely a consular officer at a 
United States embassy or consulate in 
order for the officer to administer an oath 
to the witness. In those countries which 
prohibit consular depositions, however, 
other arrangements will have to be made, 
as consular officers may not act against the 
laws of the country in which the embassy 
or consulate is located. 

Nor will a telephone deposition be 
practical if counsel harbors concern that 
the witness may be coached or the identity 
of the witness is in question. Unless the 
witness waives reading and signing of the 
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transcript, the transcript will have to be 
sent to the witness or, in the alternative, the 
consular officer will have to have the court 
reporter who recorded the testimony 
furnish a copy to the witness, assuming 
that a consular officer is used and the 
decision is made to have the testimony 
recorded at the site of the deposition. 

If a telephone deposition is not feasible, 
available, or desirable, counsel will have to 
examine the possibility of taking the 
deposition either by notice or by 
commission. While this still constitutes a 
voluntary deposition, counsel must now 
physically leave the United States and 
cross into the sovereign territory of 
another country to take the discovery. 


Depositions Pursuant to Notice and 
Commission 

Assuming that both methods are 
permissible in the country involved, a 
deposition can be taken either on notice or 
pursuant to a commission from the court. 
In a number of countries, however, 
voluntary depositions can only be taken by 
commission issued by a United States 
court. A commission is written authority 
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which is issued by the court furnishing per- 
mission to take the testimony of a witness 
who cannot personally appear to be 
examined in the court issuing the commis- 
sion. Either a notice or a commission 
which requests a United States consular 
officer to take a deposition? should be 
addressed to “Any Consul or Vice Consul 
of the United States of America at [name 
of locality].” The consular officer may not 
act on the request (whether by notice or 
commission) if the witness’ testimony is 
not voluntary or the law in the country 
where the consulate office is located pro- 
hibits consular depositions. 

A number of countries do not permit 
consular officers (or, for that matter, any 
nonjudicial official) to take depositions of 
any witness, by commission or otherwise, 
even a voluntary deposition of a United 
States citizen residing in the country.} 
Other countries preclude consular officers 
from taking depositions except the 
depositions of United States citizens.4 In 
these countries, United States citizens 
could be compelled to appear and testify 
without resort to a letter rogatory. The 
Walsh Act, 28 U.S.C. §1783, subjects all 


United States citizens to subpoena 
compulsion outside the United States. The 
subpoena may issue out of the United 
States court ona showing that the evidence 
is necessary in the interest of justice and 
that it is impossible to obtain the testimony 
or documents in any other manner. The 
subpoena should be drafted to direct the 
witness to appear at a United States 
embassy or consulate.‘ 

Other countries prohibit all depositions 
regardless of the nationality of the witness 
or the position or title of the person taking 
the deposition. Thus, in Brazil depositions 
are only permitted if they are not intended 
for use in a court in the United States and if 
it is not taken at the request of a court in 
the United States. Venezuela, on the other 
hand, goes so far as to make it a criminal 
offense to take a deposition within its 
territorial borders, whether voluntary or 
not. The Venezuelan Code of Civil 


Procedure requires letters rogatory to 
obtain all evidence and provides for im- 
prisonment from two to six months for 
violation of the provision. Switzerland has 
similar prohibitions. 

In a number of countries, however, in- 


cluding many South American countries, 
voluntary depositions by agreement may 
be taken, or on notice or commission, even 
the depositions of nationals of the country 
involved. The simplest method to obtain 
evidence in these countries will be for the 


"parties to agree to the appointment of a 


United States court reporter as a commis- 
sioner to attend the foreign deposition, 
administer the necessary oath (his 
authority to administer the oath must be 
spelled out in the commission), and record 
the testimony of the witness. Of course, the 
services of a United States consular officer 
would also be available in these countries if 
desired. 

Whenever a party to a _ judicial 
proceeding wishes to have a consular 
officer preside at the taking of a voluntary 
deposition either at an American embassy 
or consulate, the following procedures 
should be observed: 

1. Counsel should first read 22 C.F.R. 
§92.49 through 92.71 which sets forth the 
provisions governing the conduct of 
depositions involving consular officers. 

2. The following information should be 
supplied by letter, telegram or telex to the 
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American services section of the consular 
section of the American embassy or 
consulate at the site of the deposition: 


(a) Counsel's name, address and 
telephone number. 

(b) A description of the nature of the 
case and the purpose for the deposition. 

(c) The name and address of the person 
to be deposed, his citizenship, and a state- 
ment to the effect that the witness will 
voluntarily appear. 

(d) Suggested dates and times for taking 
the deposition, or a period within which 
the deposition should be taken. 

(e) Whether the deposition will be viva 
voce or on written interrogatories. 

(f) Whether a court reporter and/or 
interpreter will be necessary and, if so, 
_ whether the requesting party will under- 
take the arrangements for them or is 
requesting the consular officer to 
undertake to do so. 

(g) The names of the persons who will 
attend the taking of the deposition. 

(h) Whether the consular officer will be 
required to preside throughout the taking 
of the deposition or may simply administer 
the oath and withdraw subject to recall. 
(Note: In certain countries, the consular 
officer must attend throughout the taking 
of the deposition.) 


3. The letter, telegram or telex should 
authorize the consular officer to confirm 
the arrangements by return collect cable. 


4. Sent with the letter, telegram or telex 
should be the commission of the consular 
officer, or notice of the taking deposition, 
together with a check in the amount of 
$250 as a deposit to cover necessary fees 
and expenses, payable to “The American 
Embassy, (Consulate General, or Con- 
sulate) at (City).”6 

It is advisable for counsel to contact 
directly both the State Department and the 
United States embassy or consulate in the 
city in which the deposition is to be taken 
in order to ensure that all necessary steps 
are taken and to obtain current 
information on the practices in effect at the 
site of the deposition.? For general 
information pertaining to the laws of a 
particular country on taking depositions, 
counsel should contact the appropriate 
geographic division of the Office of 
Citizens Consular Services, Room 4817, 
Department of State, 2201 C Street, N.W., 
Washington, D.C. 20520, or call: 
European and Canada Division: (202) 632- 
3444; Inter-American Division: (202) 632- 
3712; East Asia and Pacific Division: (202) 
632-3675; Near Eastern and South Asia 


Division: (202) 632-6680; 
Division: (202) 632-4994. 


African 


Compelling Testimony from the 
Unwilling Witness 

e Letters Rogatory. 

In the absence of an evidence treaty with 
the United States, obtaining evidence 
abroad from an unwilling witness must 
proceed by letters rogatory.* The letter 
should set forth a brief description of the 
pending action, identify the parties and the 
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nature of the claim and the relief sought. A 
letter rogatory constitutes a request from 
the court and should be addressed “To the 
Appropriate Judicial Authority in [name 
of country].” A sample letter rogatory 
appears at 4 J. Moore, Moore’s Fed. Prac. 
28.05. 

The letter should request the foreign 
authority to compel the designated witness 
to appear to give testimony, nor pretrial 
discovery. Should documents be sought, 
the request should be as specific as possible 
in light of the resistance of most foreign 
nations, particularly civil law countries, to 
pretrial discovery of documents and broad 
American-style document requests which 
are often perceived as “fishing” expedi- 
tions. Document requests which begin by 
asking for “all documents, memoranda, 
notes, etc.” should be avoided. 

In a number of countries, statutes have 
been enacted attempting to block the 
production of various documents in 
foreign litigation. France, by way of 
example, enacted the Commercial Docu- 
ments Act 1968-1980 which, in_ part, 
provides: 
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Section | bis 

Subject to any international treaties or 
agreements and to any statutes or statutory 
instruments in force, it is forbidden for any 
person to request, to seek or to communicate, in 
writing, orally or in any other manner 
documents or information of an economic, 
commercial, industrial, financial or technical 
nature to be used as evidence in foreign judicial 
or administrative proceedings or within the 
context thereof. 


Violation of the statute is made 
punishable by imprisonment and/or fine. 
Similar statutes exist ina number of other 
countries including Canada and the United 
Kingdom. 

Unlike evidence taken by notice or 
commission, evidence taken pursuant to a 
letter rogatory is taken by a foreign judge 
or magistrate, much as it would be in a 
legal proceeding in that country. In many 
countries American counsel will not be 
permitted to attend the evidence-taking 
proceedings much less ask questions of the 
witness. If counsel is permitted to attend, 
however, he may be permitted, in certain 
instances, to suggest to the judge 
or magistrate follow-up questions for the 
court to ask the witness.’ 

It is not customary in most foreign coun- 
tries for the testimony of a witness to be 
transcribed verbatim by a court reporter. 
Instead, the presiding judge or magistrate 
will often dictate his recollection of the 
testimony, and a summary will then be 
forwarded back through diplomatic 
channels to the requesting court.!” 


The Hague Evidence Convention 

The Hague Evidence Convention"! was 
developed by the Hague Conference on 
Private International Law in October 
1968. It is prubably the most significant 
single document in the field of interna- 
tional litigation. The Convention, which 
thus far has 17 signatories,'? establishes a 
binding treaty obligation on the part of the 
contracting parties to assist each other in 
obtaining evidence located in the other 
states in civil or commercial matters. 

With respect to compulsory depositions 
and document production, the Convention 
provides the procedural machinery to 
accommodate requests for assistance 
whereby each party to the Convention 
designates a central authority (in the 
United States the central authority is the 
Department of Justice) which obliges itself 
to process letters of request received from 
other Convention parties, so long as those 
requests are in the form prescribed by the 
Convention. Thus, in the 17 signatory 
countries letters rogatory need no longer 
be utilized in connection with compulsory 


evidence taking. 

Article 3 of the Convention requires the 
following matters to be set forth in the 
letter of request: 

1. The name and address of the 
authority requesting its execution and of 
the authority requested to execute it, if 
known; 

2. The names and addresses of the 
parties to the proceedings and their repre- 
sentatives, if any; 

3. The nature of the proceedings for 
which the evidence is required, giving all 
necessary information in regard thereto; 

4. The specific evidence to be obtained, 
or the other judicial act to be performed; 

5. The names and addresses of the 
person to be examined; 

6. The questions to be put to the persons 
to be examined, or, alternatively, a 
statement of the underlying facts in 
sufficient detail to enable the foreign 
authority to formulate its own questions; 

7. A complete description of the 
documents or other property, real or 
personal, to be inspected, if applicable; 

8. Any requirement that the testimony 
be given on oath or affirmation, and if so, 
any special form to be used; and 
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Although under the Convention no right 
exists to an American-style examination of 
witnesses, representatives of the requesting 
party have the right to be present at the 
“execution” of the letters. (“Execution” is 
the term used to describe the actual 
conduct of the deposition.)"3 

For the most part the conduct of the 
deposition under a letter of request 
remains the same as it was under a letter 
rogatory. Thus, although counsel may 
appear at the taking of evidence, in all 
probability the magistrate will not permit 
questioning of the witness by American 
counsel. Nor will a verbatim transcript be 
normally available. The magistrate will 
most likely dictate a summary of the 
testimony. Following the “execution” of 
the letters, the magistrate’s recorded notes 
will be appropriately sealed, ribboned, and 
returned to the requesting court together 
with any document produced by the 
witness. 

In keeping with the disposition of most 
foreign countries against American-style 
pretrial discovery of documents, most of 
the contracting states, when signing the 
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regime of the Convention the American 
notion of taking depositions by nonjudi- 
cial officials, the United States was instru- 
mental in including in the language of the 
Convention a provision for the taking of 
evidence by diplomatic officers, counselor 
agents, and commissioners. Although an 
attempt is made in Chapter II of the 
Convention to set forth a mechanism 
whereby nonjudicial officials would be 
permitted to take American-style 
depositions abroad, a great number of the 
Convention parties set forth reservations 
regarding such depositions. Although a 
number of states permit depositions by 
diplomatic officers or consular agents by 
commission, particularly where the 
witness is a United States citizen, in most 
other instances prior permission must be 
obtained from the country involved and 
the deposition may only be taken on 
embassy or consulate grounds. 

The Convention does not foreclose a 
country in which evidence is located from 
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permitting a method of taking evidence 
other than as provided for in the 
Convention. Counsel taking evidence in a 
Convention country should therefore 
contact either the United States embassy 
or consulate abroad, or the Office of 
Citizens Consular Services in Washington, 
D.C., in order to determine whether a 
consular officer. may obtain some 
relaxation of the Convention's procedures 
in an individual case, as provided for by 
Article 27 of the Convention. 


Obtaining Evidence 
from a Foreign Party 

Where discovery is sought from a party 
to United States litigation, sanctions are 
available to attempt to force compliance 
with discovery requests, notwithstanding 
the fact that the witnesses and evidence 
may be located abroad. Sanctions, 
however, are rarely imposed if the party 
cannot comply with the discovery requests 
without violating the laws of his own 
country, at least if he can show that a good 
faith effort was made to obtain approval 
from his government. (See In Re 
Westinghouse Electric Corp. Uranium 
Contracts Litigation, 563 F.2d 992 (10th 
Cir. 1977)). 

Counsel cannot ignore the Hague 
Evidence Convention in his pursuit of 
discovery from a foreign party. If the party 
is a national of a Convention state, the 
court may be treaty-bound to look to the 
Convention as the “pre-emptive rule of 
international discovery.” (See Pierburg 
GmbH & Co. K.G. v. Superior Court, 137 
Cal. App. 3d 238, 186 Cal. Rptr. 876 (2d 
Dist. 1982), Volkswagenwerk Aktiengell- 
schaft v. Superior Court, 123 Cal. App. 3d 
340, 176 Cal. Rptr. 874 (Ist Dist. 1981), 
Volkswagenwerk Aktiengellschafi v. Su- 
perior Court, 33 Cal. App. 3d 503, 109 Cal. 
Rptr. 219 (3d Dist. 1973)). In practice, less 
latitude will normally be allowed to a non- 
complying foreign plaintiff than foreign 
defendant who is not before the United 
States court by his own choice. 


Conclusion 
Obtaining discovery abroad is often an 
uncomplicated proposition, particularly 
when the witness is willing to appear and 
testify. In those instances, however, where 
the evidence is located in a country which 
‘ places severe limitations on the methods 
available to foreigners to obtain evidence, 
and when compulsion must be used, 
obtaining evidence abroad can be expen- 
sive and time-consuming. Although the 
American litigator will frequently be 


precluded from conducting an American- 
style deposition abroad, with careful 
preparation and sharply drawn document 
requests, he will be able in many instances 
to obtain most of the material and relevant 
evidence which he requires, although not 
perhaps in the form to which he is accus- 
tomed in the United States. BJ 


‘Consideration may also be given to 
arranging the deposition in a mutually agreeable 
location outside of the United States where local 
laws allow American-styled depositions by 
agreement, such as the United Kingdom. A great 
number of countries, however, do not permit 
such depositions on their soil even if the 
deposition is of a United States citizen or a 
national of a third country. 

?Although technically the consular officer 
“takes the deposition,” the United States 
attorneys actually conduct the deposition and 
pose all questions to the witness either orally or 
in writing. 

Austria, Angola, Bulgaria, Cuba, 
Denmark, Iran, Libya, Liechtenstein, Malawi, 
Mali, Sierra Leone, Swaziland, Switzerland, 
and Venezuela. 

*Bolivia, Central African Republic, 
Colombia, Greece, Honduras, Hungary, and 
Turkey. 

5 Discretion dictates, however, that local law 
be examined with regard to service of the 
subpoena, as such an act by a private process 
server will frequently be prohibited. 

*Current consular fees are $90 per hour or 
fraction thereof. 

7The United States accredits an ambassador 
(or a chief of mission of lesser rank) to each of 
the countries with which the United States has 
diplomatic relations. Each embassy has a 
consular section. In addition there are separate 
consular facilities in many port cities or other 
commercial centers around the world. 

*In those countries which only permit 
discovery by use of letters rogatory, such as 
Venezuela, this method must be used even if the 
witness is willing to appear voluntarily unless he 
can be convinced to come to the United States or 
some other country which permits depositions 
by agreement to be taken. 

*Although it is always a good idea for 
counsel to engage the services of local counsel to 
assist in taking evidence abroad, this is 
especially true with respect to discovery by 
letters rogatory or letters of request in order to 
make arrangements for the evidence proceed- 
ing and to advise counsel as to the disposition of 
the judge or magistrate to whom the matter is 
assigned with respect to attendance by 
American counsel and the possibility of asking 
questions of the witness. Local counsel can also 
advise counsel whether it is permissible under 
local law to confer with the witness prior to his 
appearance to give testimony. 

0 The fact that the testimony is not a verbatim 
transcript will not require exclusion of the 
testimony at trial in light of Federal Rule 28(b) 
and Florida Rule 1|.300(b). 

'The proper name of the treaty is the 
“Convention on The Taking of Evidence 
Abroad in Civil or Commercial Matters” of 
March 17, 1970, 23 U.S.T. 2555, T.1.A.S. No. 
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7444. The Convention, together with a summary 
of the reservations and declarations of the 
Contracting States, is published in Vol. VII 
Martindale-Hubbell Law Directory. 

'? Barbados, Cyprus, Czechoslovakia, Den- 
mark, Finland, France, The Federal Republic of 


Germany, Israel, Italy, Luxembourg, The 
Netherlands, Norway, Portugal, Singapore, 
Sweden, United Kingdom (with extension to 
certain territories), and the United States. 

'5A model letter of request appears after the 
text of the Convention in Vol. VII Martindale- 
Hubbell Law Directory. 

'*France’s declaration is representative: 
“That, in application of Article 23, [France] will 
not execute Letters of Request issued for the 
purpose of obtaining pretrial discovery of 
documents as known in Common Law 
countries.” 


Hugh J. Turner, Jr., graduated 
from Boston University in 1967 and 
received his J.D. degree in 1975 from 
the University of Miami. He is a 
member of The Florida Bar Trial 
Lawyers Section and is on _ the 
executive council of the International 
Law Section of The Florida Bar. He is 
chairman of the International Litiga- 
tion and Arbitration Committee of 
the International Law Section of The 
Florida Bar and is a member of the 
International Aspects of Litigation 
Committee of the ABA Section of 
International Law and Practice anda 
member of the International Litiga- 
tion Committee of the ABA Section 
of Litigation. He is a member of the 
firm of Smathers & Thompson in its 
Miami office. 

He writes this column on behalf of 
the Trial Lawyers Section, David C. 
Goodwin, chairman, and Stephen E. 
Nagin, editor. The opinions expressed 
are those of the author and may not 
necessarily reflect any position of the 
section's membership. 


WHEN YOUR REPUTATION 
IS ON THE LINE, ITS'NO TIME 
TO RELY ON SECOND BEST. 


The need to carry professional liability insurance is a given. The quality of 
the coverages available, however, is not. 


That's why we recommend lawyers professional liability insurance 
through INAPRO as the best choice to protect your reputation and finan- 
cial well-being. INAPRO, a CIGNA company, offers premier quality 
coverages and claims Gefense. For instance, INAPRO’‘s claims staff 
handles professional liability claims exclusively. So they possess the 
specialized experience needed to expertly defend your claims and 
your good name. 


And INAPRO‘s broad, liberal coverages include these important 
special extensions: 

> Full “Awareness” Protection. 

» Innocent Partner and Employee Dishonesty Protection. 

» Liberal Discovery Period Options and Protection. 

» Right to Approve Claims Settlement. 


INAPRO’‘s policies are issued through Pacific Employers Insurance 
Company. To learn more about the superior protection offered by 
INAPRO, just call or ask your agent to contact us. 


Policy features are only briefly outlined here. For complete details, please 
consult your local agent or call 1-800-282-1461. 


P.O. Box 10159, Tampa, FL 33679 
(813) 870-2366 


JR Jordan, Roberts & Company 


MEETING THE INSURANCE NEEDS OF PROFESSIONALS 


456 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1984 


| 
- 


I will 
sue you! 


WAREHOUSE 


OWNER 


Then I 


will sue you! 


WAREHOUSE 
REPAIR SUPPLIER 


But I 


will not pay. . . 


I have a 
contractual 
limitation 
clause!! 


REPAIR PRODUCT 
MANUFACTURER 


Enforcing Contract 
Limitation Clauses 
Negligence Actions 


he Florida Supreme Court re- 

cently rejected a buyer’s attempt 

to avoid a contractual limitation 
clause in an action sounding in tort, in 
Radiation Technology, Inc. v. Ware Con- 
struction Company, 445 So.2d 329 (Fla. 
1983). Frequently contracts governing a 
sale of goods or services include a clause 
limiting the purchaser’s recovery of dam- 
ages from the supplier of the service or 
good. F.S. §672.719 (1983) specifically 
authorizes parties to a contract under the 
Uniform Commercial Code to limit dam- 
ages and to limit or exclude consequential 
damages.! When a purchaser is disap- 
pointed with the performance of the con- 


by Raymond T. Elligett, Jr. 


tract, he will often sue to recover direct or 
consequential damages not only under a 
breach of warranty,? or some other con- 
tractual theory, but also for negligence. 
The seller’s interest is in enforcing the 
contractual limitations agreed upon be- 
tween the parties, absent personal injury. 

In Radiation Technology, Ware pur- 
chased a product known as J-27 from 
Radiation to use in repairing cracks in the 
concrete floor of acold storage warehouse. 
The J-27 was to be used at the below freez- 
ing temperatures inside the warehouse, but 
during the course of its use a portion of the 
J-27 did not properly harden and fumes 
escaped contaminating food stuffs in the 


warehouse, making them unpalatable but 
not toxic. The warehouse owner originally 
brought the suit, but settled with Ware, 
which then pursued a_ third party 
complaint against Radiation, the manu- 
facturer, basing its action on a contract 
theory (breach of warranty) and a 
negligence theory (founded on the alleged 
breach of a duty to warn of the possibility 
of contaminating fumes from the J-27). 
Radiation’s defense was based in part ona 
clause contained in brochures furnished to 
Ware prior to Ware’s purchase of J-274 
which sought to limit Radiation’s liability 
to replacing any defective product, and 
stated that Radiation would not be liable 
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for any direct or consequential damages 
relating to the product: 

Warranty: The only obligation of [Radiation] 
and its distributor shall be to replace any of this 
product proved to be defective. Before using, 
test this product to determine its suitability for 
the intended use. User assumes all risk and 
liability while testing and using this product. 
Neither [Radiation] nor its distributor shall be 
liable for any injury, loss or damage, direct or 
consequential, relating to the use or inability to 
use this product. While the technical 
information on this sheet is believed to be reli- 
able. [Radiation] does not guarantee its 
accuracy or completeness. 

The trial court had ruled as a matter of 
law that the limitation applied to bar 
recovery by Ware on its contract claim, but 
refused to apply the limitation to its tort 
claim. The district court ultimately 
affirmed but certified the case to the 
Supreme Court as containing a question of 
great public importance.‘ 

After observing that the nomenclature 
of labeling a product “inherently dan- 
gerous™¢ had no legal significance in light 
of the adoption of strict liability, the 
Supreme Court held that this outdated 
negligence concept for overcoming lack of 
privity had no efficacy where there was 
privity. The court held that Radiation’s 
warning to test J-27 should have been 
submitted to jury as to its adequacy. The 
court then cited §672.719(3) in holding that 
in any event the limitation of remedy 
clause was effectivé in the absence of un- 
conscionability which was not suggested in 
the case.” 

The court's opinion was consistent with 
a recent First District opinion in 
Monsanto Agricultural Products 
Company v. Edenfield, 426 So.2d 574 (Fla. 
Ist DCA 1982), limiting a seller's liability 
to the purchase price of the product, and a 
non-UCC case which had enforced a 
$5,000 contract limitation for the 
treatment of termite infestation in Orkin 
Exterminating Company v. Clark, 253 
So.2d 884 (Fla. 3d DCA 1971). The plain- 
tiffs in Clark sued for breach of contract 
and negligent performance of the contract, 
but the court cited a California case 
holding that where relationship 
between the parties was founded on a 
contract, that a liquidated damages clause 
could not be avoided whether the action 
was brought in tort or in contract.* Shortly 
after the Radiation opinion, the Ith 
Circuit applied §672.719 in enforcing a 
limitation clause proscribing consequen- 
tial damages in 7\pographical Service, 
Inc. v. ltek Corporation, 721 F.2d 1317 
Cir. 1983). 


An lowa federal district court has ob- 
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served that “when a party is precluded 
under a contract from asserting a particu- 
lar claim, it cannot simply phrase the same 
cause of action in negligence terms and 
thereby avoid remedy limitations in the 
contract." In that case the plaintiff had 
sued the manufacturer of a soybean pro- 
cessing machine which exploded, seeking 
lost profits which were barred by the limi- 
tation clause. The court enforced the limi- 
tation provision, and held that the contract 
language limited the plaintiff's remedies as 
to its negligent breach of contract theory, 
but went on to distinguish a claim based on 


Recent Florida decisions 
indicate resistance to 
expanding strict liability 
concepts to purely 
commercial transactions, 
particularly where the parties 
have contracted for specific 
remedies and limitations 


an alleged violation of a state safety code 
since it arose outside the contract (there- 
fore, holding the contractual limitation 
would not apply).!¢ 

Radiation’s limitation did not seek to 
absolve it from liability, but only to /imit 
the remedy. There are actually three gener- 
al types of clauses that may be emp.uyed 
with respect to a supplier's liability. At one 
extreme is a contractual provision whereby 
one party is indemnified for its own 
negligence by the other party. The Florida 
Supreme Court has ruled that for a party 
to obtain indemnity for its own negligence, 
there must be a specific provision mention- 
ing the party's own negligence and that it is 
insufficient where it simply indemnifies a 
party against any and all claims."! 

The second kind of contract provision is 
one that is insufficient to indemnily a party 
for his own negligence (because that is not 
specifically provided for in the clause), but 
is sufficient to relieve the party from 
liability to another for the party’s negli- 
gence. The Fourth District made this dis- 
tinction in /vey Plants, Inc. v. FMC 
Corporation, 282 So.2d 205, 209 (Fla. 4th 


DCA 1973), cert. denied, 289 So.2d 731 
(Fla. 1974),"? where it held that language 
stating the lessor would not be liable for 
damages caused by neglect of its employees 
exculpated it of liability for negligence; but 
that language purporting to require the 
lessee to indemnify the lessor against all 
liability without specifically mentioning 
the lessor’s own negligence was not suffi- 
cient to require indemnification of the 
negligent lessor. 

The third type of clause, and the kind in- 

volved in Radiation, does not seek to 
indemnify or exculpate a party for its own 
negligence, but rather to limit the damages 
that may be recoverable for the party's 
actions or omissions. A federal Third 
Circuit opinion has focused on the differ- 
ence between the second and third types of 
clause: 
More important here is the issue of whether the 
seller properly limited the amount of damages 
which it must pay to buyer notwithstanding the 
findings of negligence. We note at the outset that 
the defendant does not seek complete exculpa- 
tion, but instead desires to limit plaintiff's 
recovery. Even though it is possible that an 
agreement setting damages at a nominal level 
may have the practical effect of avoiding almost 
all probability for wrongful action, the differ- 
ence between the two concepts is nevertheless a 
real 

Several other observations are 

warranted with regard to limitation of 
remedy clauses. In Radiation, the limita- 
tion clause was included in documents sent 
to the purchaser before the product was 
purchased. As a California appellate court 
has observed, the limitation need not be in 
a particular contract document: 
The statutory implied warranties of quality, can, 
of course, be disclaimed by the seller, provided 
the buyer has acknowledged or is chargeable 
with knowledge of the disclaimer before the 
bargain is complete [citations]. Notice of 
disclaimer can be conveyed to the buyer by 
means of printed notices on letterheads, labels, 
and the like."4 

Florida courts have held that a seller 
cannot limit or disclaim a warranty to a 
consumer by documents provided after a 
sale.'"S However, in Monsanto the First 
District held a limitation of liability was 
made a part of the bargain when the 
purchaser, after reading the directions 
directing him to return the product if the 
limitations were unacceptable, proceeded 
to use the product. A similar limitation was 
held ineffective by the same court where 
the purchaser had not seen it in Penning- 
ton Grain and Seed, Inc. v. Tuten, 422. 
So.2d 948 (Fla. Ist DCA 1982). 

Under the terms of F.S. §672.719(3) 
(1983), it is impermissible to limit damages 
for personal injury from consumer 


, 


goods.'® However, this is based on the 
nature of the injury, and not because con- 
sumers are involved. While the court in 
Radiation implicitly indicated that the 
contract language therein was sufficient to 
limit the remedy between the two business 
entities,"” it is clear that such limitation of 
remedy clauses can be enforced against 
consumers as in Clark. Several recent 
Florida cases have indicated clauses would 
be enforceable which exculpated burglar 
alarm system companies from liability, or 
limited recoverable damages, including 
one case where a homeowner was the 
plaintiff." 

The large majority of cases, including 
Florida cases considering the issue, have 
held that a purchaser does not have a strict 
liability claim against the manufacturer 
solely for economic damages!® to the 
product itself, as distinguished from 
damages to a person or other property.?° 
The seminal majority and minority view 
cases are the California decision denying 
such recovery in Seely v. White Motor Co., 
63 Cal.2d 9, 403 P.2d 145 (1965), and the 
New Jersey case of Santor v. A and M. 
Kuragheusian, Inc., 44 N.J. 52, 207 A.2d 
305 (1965), allowing it. 


The rationale for the majority rule is that 
the exclusive remedies regarding the goods 
themselves are provided in the Uniform 
Commercial Code (so that a purchaser 
may bargain for a warranty), and an 
extension of strict liability to economic 
losses would make the manufacturer a 
guarantor of the product's performance 
throughout its useful life.2" Similarly, most 
courts refuse to apply the doctrine of strict 
liability at all to negotiated transactions 
between commercial entities of relatively 
equal bargaining strength, and thus en- 
force contract limitations.22 

The court in Radiation specifically 
stated it was not opining on the effect of a 
limitation of remedy clause when the pur- 
chaser asserts strict liability under §402A 
of the Restatement (Second) of Torts. 
However, as noted, courts in commercial 
settings recognize that a clause which is 
effective to limit recovery in contract or 
under an ordinary negligence theory 
should also be effective to limit damages 
sought under a strict liability theory. Even 
in New Jersey, proponent of the minority 
views on strict liability, the efficacy of a 
clause limiting liability in an arm’s length 
commercial setting is recognized as 


effective against strict liability claims.?* 
These recent Florida and out-of-state 
decisions indicate resistance to expanding 
strict liability concepts to purely commer- 
cial transactions, particularly where the 
parties have contracted for specific 
remedies and limitations therein. The 
Florida Supreme opinion in 
Radiation Technology indicates that 
contract limitations will be enforced 
between the contracting parties even if one 
party styles its action in tort. Thus, it is not 
surprising that one court has observed: 
Warranty claims and negligence claims are 
more like Tweedledee and Tweedledum than 
they are like Jekyll and Hyde; no magic is 
required to make one look like the other. Thus it 
is hardly surprising that manufacturers extend 
their protective clauses to negligence claims or 
that courts have upheld such clauses.24 BJ 


' See also §672.718 (1983). 

SIAT. §672.316(4) (1983) specifically 
provides that remedies for breaches of warranty 
may be limited in accordance with §§672.718, 
719. FLA. Stat. §672.316(2) provides for the 
exclusion or modification of the warranties 
themselves and requires that such provisions 
must be conspicuous. By contrast, courts have 
traditionally not required that limitation of 
remedy clauses be conspicuous. E.g., Flintkote 
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hard part is finding a quality 
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Company v. W.W. Wilkinsin, Inc., 220 Va. 564, 
260 S.E. 2d 229 (1979): Boone Valley 
Cooperative Processing Association v. French 
Oil Mill Machinery Co., 383 F. Supp. 606, 612 
(N.D. lowa 1974). 

3An attempt to limit consequential damages 
for personal injuries from consumer goods is not 
permitted under F1.a. S1A1. §672.719(3) ( 1983). 
See also, Fa. S1A1. §672.318 (1983). 

4See text accompanying notes 18 through 19. 

5419 So. 2d 1207 (Fla. 2d D.C.A. 1982). 

*E.g., Tampa Drug Co. v. Wait, 103 So.2d 
603 (Fla. 1958). 

7As to the difficulty of establishing uncon- 
scionability in commercial settings, sce 
generally, Earman Oil Company, Inc. v. 
Burroughs Corp., 625 F.2d 1291, 1299-1300 (Sth 
Cir. 1980) (Florida law). 

‘Better Food Markets, Inc. v. American 
Dist. Tel. Co., 40 Cal. 2d 170, 253 P.2d 10, 15-16 
(1953). 

%383 F.Supp. at 613 (N.D. lowa 1974). 

Jd. at 614. This is consistent with Florida 
law that exculpatory clauses are not effective in 
the face of a failure to comply with a penal 
statute imposing an affirmative duty. Eg. 
John’s Pass Seafood Co. v. Weber, 369 So.2d 
616 (Fla. 2d D.C.A. 1979). 

'tCharles Poe Masonry, Inc. v. Spring Lock 
Scaffolding Rental Equipment Co., 374 So.2d 
487. 489 (Fla. 1979): University Plaza Shopping 
Center, Inc. v. Stewart, 272 So.2d 507, 511 (Fla. 
1973). 

'? Regarding the drafting of exculpatory and 
limitation clauses, see Hauser, Fla. Bar 
Corporation, Banking and Business Law 
Section Newsletter, vol. VIL, no. 5 (June 1981). 


Raymond T. (Tom) Elligett, Jr., isa 
shareholder with the law firm of 
Shackleford, Farrior, Stallings & 
Evans, P.A. in Tampa. He received 
his B.A. degree in mathematics with 
high honors from the University of 
Florida in 1975 and his J.D. cum 
laude from Harvard University in 
1978. He is a member of The Florida 
Bar Appellate Rules Committee and 
the Hillsborough County Bar Second 
D.C.A. Liaison Committee. 


'’Posttape Associations v. Eastman Kodak 
Co., 573 F.2d 751, 775 (3d Cir. 1976). 

'4 Mosesian v. Bagdarsarian, 260 Cal. App. 2d 
361,67 Cal. Rptr. 369, 372 (1968). See also Gates 
Rubber Co. v. USM: Corp. 508 F.2d 603, 616 
(7th Cir. 1975). See generally, Fria. Stat. 
§§671.201(3), (11) (1983). Such a limitation 
might also be established through a usage of 
trade. See, e.g., Posttape Associations v. 
Eastman Kodak Co., 573 F.2d 751 (3d Cir. 1976) 
(trade usage may establish limitations regarding 
film); see also, FLA. S1A1. §672.316(3)(c) (1983). 

'SE.g., Tropicana Pools Inc. v. Boysen, 296 
So.2d 104 (Fla. Ist D.C.A. 1974): Rehurek v. 
Chrysler Credit Corp., 262 So.2d 452 (Fla. 2d 
D.C.A. 1972) cert. denied, 267 So.2d 833 (Fla. 
1972); see generally, Annot. 73 ALR 3d 248 
(1976); see also McNamara Pontiac, Inc. v. San- 
chez, 388 So.2d 620 (Fla. Sth D.C.A. 1980) (dis- 
claimer not enforced where not part of bargain 
because contrary to salesman’s representations 
and because of plaintiff's inability due to English 
illiteracy to understand written disclaimer). 

'6There may also be situations where an 
exclusive remedy fails of its essential purpose, 
thereby allowing recovery through normal code 
remedies. See, Fi.a. S1A1. §672.719(2) (1981): 
Typographical Service, Inc. v. Itek Corp., 721 
F.2d 1317 (llth Cir. 1983); Varner v. B.L. 
Lanier Fruit Co., Inc., 370 So.2d 61 (Fla. 2d 
D.C.A. 1979): Tampa Farm Service, Inc. v. 
Cargill, Inc.. 356 So.2d 347 (Fla. 2d D.C.A. 
1978). 

' See also Monsanto Agricultural Products 
Co. v. Edenticld. 426 So.2d 574(Fla. Ist D.C.A. 
1982); Hi Neighbor Enterprises, Inc. v. 
Burroughs Corp., 492 F.Supp. 823, 827 (N.D. 
Fla. 1980). 

'In Singer v. 1.A. Durbin, Inc., 348 So.2d 370 
(Fla. 3d D.C.A. 1977), the court reversed the 
dismissal of the complaint against the alarm 
installation company which had failed to wire 
the windows of the home in accordance with the 
agreement after the complaint had _ been 
dismissed on the grounds that the ensuing 
burglary was an unforeseeable criminal act. 
However, the court went on to note that if 
liability were found as to the company, the 
recovery would be limited to the cost of making 
the system conform to the installation contract 
and would not include the stolen property 
(presumably, there was a contract clause 
limiting recovery in this manner, although it was 
not discussed by the court). Similar holdings 
enforcing limitations appear in Mantrap 
Enterprises, Inc. v. Wells Fargo Alarm Services. 
427 So.2d 332 (Fla. 3d D.C.A. 1983): Continent- 
al Video Corp. v. Honeywell, Inc., 422 So.2d 
35 (Fla. 3d D.C.A. 1982): Ace Formal Wear, 
Inc. v. Baker Protective Services, Inc., 416 So.2d 
8 (Fla. 3d D.C.A. 1982). L. Luria & Son. Inc. v. 


Alarmtec International Corp., 384 So.2d 947 
(Fla. 4th D.C.A. 1980). There may be circum- 
stances where such limitations excluding 
liability altogether or severely limiting damages 
might be attacked unconscionability 
grounds, particularly where the parties had 
unequal bargaining power and one cannot 
obtain a different contract by shopping among 
different suppliers in the industry (as might 
appear to be the case with burglar alarm installa- 
tions). See White and Summers, UNIFORM 
COMMERCIAL Cobb, §12-11 (2d ed. 1980). 
However, unconscionability and public policy 
arguments by corporate plaintiffs were rejected 
in Continental Video and Mantrap Enterprises. 
The plaintiffs in all the above actions alleged 
both breach of contract and negligence. 

‘Regarding the difficulty of defining 
economic loss, see Pennsylvania Glass Sand v. 
Caterpillar Tractor Co., 652 F.2d 1165, 1169- 
1173 (3d Cir. 1981); White and Summers, supra 
at §11-5. 

“Jones & Laughlin Steel Corp. v. Johns- 
Manville Sales Corporation, 626 F.2d 280, 287 
(3d Cir. 1980); Cedars of Lebanon Hospital 
Corp. v. European X-Ray Distributors of 
America, Inc., 444 So.2d 1068 (Fla. 3d D.C.A. 
1984): GAF Corporation v. The Zack 
Company, 445 So.2d 350 (Fla. 3d D.C.A. 1984): 
Strathmore Riverside Villas Condominium 
Association, Inc. v. Paver Development Corp., 
369 So.2d 971, 972 n. 3 (Fla. 2d D.C.A. 1979), 
cert. denied, 379 So.2d 210 (Fla. 1979): but 
compare Manheim v. Ford Motor Co., 201 
So.2d 440 (Fla. 1967). 

*lE.g., Jones & Laughlin Steel Corp. v. 
Johns-Manville Sales Corp., 626 F.2d at 288- 
289 (3d Cir. 1980). Regarding the argument that 
the UCC preempts strict liability in personal 
injury actions, see Annot., 15 ALR 4th 791 
(1982). 


> E.g., S.A. Empresa, etc. v. Walter Kidde & 
Co., Inc., 690 F.2d 1235, 1239-1240 (9th Cir. 
1982): Scandinavian Airlines System v. United 
Aircraft Corp., 601 F.2d 425, 419 (9th Cir. 
1979); Delta Airlines, Inc. v. McDonnell 
Douglas Corp., 503 F.2d 239, 245 (Sth Cir. 
1974). cert. denied 421 U.S. 965 (1975); but see, 
ICI Australia Ltd. v. Elliott Overseas Co., 551 F. 
Supp. 265 (D.N.J. 1982). 


**Moreia Construction Co., Inc. v. 
Moretrench Corp., 97 N.J. Super. 391, 235 A.2d 
211 (1967). affd S51 N.J. 405, 241 A.2d 236 
(1968). The court in /C/ Australia also indicated 
a liability limitation would be valid if it were part 
of the agreement between the parties. 551 F. 
Supp. at 269. 

*4Tacoma Boat Building Co.. Inc. v. Delta 
Fishing Co., Inc., 28 UCC Rptr. 26, 36 (W.D. 
Wash. 1980). 
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Labor Law 


The NLRB Policy on Deferral to 
Arbitration—Deference or Abdication? 


NLRB decisions show an inability to develop a consistent and coherent policy in dealing with interaction 


by W. Gary Vause 


Since 1935, the National Labor 
Relations Board has enjoyed considerable 
power as the agency charged with enforce- 
ment of the National Labor Relations Act. 
A significant portion of the Board’s work 
has been the resolution of unfair labor 
practice charges, and the doctrine of pre- 
emption has clearly established the 
national policy of Board preeminence in 
the resolution of such disputes. However, 
there is an equally strong policy in the 
Labor Management Relations Act §203(d) 
encouraging the parties to settle their own 
disputes through arbitration or other 
voluntary methods. This national policy 
favoring peaceful resolution of labor 
disputes through grievance arbitration 
machinery was forcefully endorsed by the 
United States Supreme Court in the well- 
known trilogy decisions of 1960. Sree/- 
workers v. American Mfg. Co., 363 U.S. 


564 (1960); Steelworkers v. Warrior & Gulf 


Navigation Co., 363 U.S. 574 (1960): Steel- 
workers v. Enterprise Wheel & Car Corp., 
363 U.S. 593 (1960). 

An inherent tension arises between these 
two national labor policies when a labor 
dispute is based upon facts which may, at 
the same time, generate both an arbitration 
award over the interpretation of contract 
language and an unfair labor practice 
charge ruling by the Board. 

For many years, the Board has struggled 
to determine what role, if any, an 
arbitrator’s award should play in its con- 
sideration of an unfair labor practice 
(ULP) charge which is based on the same 
facts that premised the arbitration case. 
Generally, the Board has held that where 
an arbitrator's award is fair and consistent 
with the NLRA, the Board will defer to the 
award and not decide the ULP case de 
novo. With shifting Board membership, 
however, Board decisions have reflected an 
inability to develop a consistent and 
coherent policy in dealing with this 
inevitable interaction between arbitration 


between arbitration and unfair labor practice proceedings. 


and ULP procecdings. 

In an effort to clarify its position, the 
Board recently decided in two cases, 
United Technologies, 115 LRRM_ 1049 
(1984), and Olin Corporation, 115 LRRM 
1056 (1984), to extend drastically its 
deferral policy. Although these companion 
decisions attempt to resolve some of the 
continuing questions regarding deferral, 
they unfortunately leave serious doubts as 
to whether the essential purposes of the 
NLRA can be fully implemented under 
this new policy. 


Prologue: Spielberg and Collyer 
Doctrines 

The origins of the Board's deferral 
policy may be found in Spielberg Manu- 


facturing Co., 112 NLRB 1080 (1955). An 


arbitrator upheld the discharge of 
employees who had participated in picket 
line misconduct. The union next filed a 
ULP charge. The trial examiner found that 
the company had violated the NLRA and 
rejected the employer's defense based on 
the arbitration award. The Board found 
that the company did not violate the Act 
when, in accordance with the award, it 
refused to reinstate the four strikers. The 
Board set out what has come to be known 
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as its Spielberg standards: that the Board 
will defer to an arbitration award so long 
as the “proceedings appear to have been 
fair and regular, all parties had agreed to 
be bound, and the decision of the arbitra- 
tion panel is not clearly repugnant to the 
purposes and policies of the Act.“112 
NLRB at 1081. 

_ A fourth criterion was later added by the 
Board’s decision in Raytheon Co., 140 
NLRB 883 (1963): that the unfair labor 
practice issue must have been both 
presented to and considered by the arbi- 
trator. Subsequently, competing and 
shifting majorities of the Board disagreed 
over the application of the Spielberg 
standards. In Electronic Reproduction 
Service Corp., 213 NLRB 758 (1974), the 
union challenged in arbitration the firing 
and layoff of certain employees. In 
subsequent ULP proceedings, the 
company argued that the union was 
derelict in its duty to submit any evidence 
of discriminatory conduct to the 
arbitrator. The Board agreed, noting that 
the parties should not attempt to withhold 
relevant evidence from the arbitrator in an 
effort to bifurcate the issue for resolution 
in two forums. The Board concluded that, 
even in the absence of evidence that the 
arbitrator had considered the unfair labor 
practice issue, the Board would defer to the 
arbitration award. 

Six years later, the Board overruled 
Electronic Reproduction in its decision in 
Suburban Motor Freight, 247 NLRB 146 
(1980). In Suburban Motor Freight, the 
Board considered violations of §§8(a)(1) 
and 8(a)(3) but was confronted by an 
arbitration award based upon a hearing 
where neither the employee nor the union 
had raised the discrimination issue. The 
Board concluded that because the 
Electronic Reproduction standard did not 
fully protect §7 rights, the Board would 
refuse to defer to the arbitrator's award 
unless, consistent with Spielberg and its 


A 
| 
; 


progeny, the unfair labor practice issue 
had been actually presented to and 
considered by the arbitrator. In Propoco, 
Inc., 263 NLRB 136 (1982), the Board 
majority further limited its deferral policy 
by formulating a standard of review that 
arbitration awards are appropriate for 
deferral only when the Board determines 
on de novo consideration that the award 
disposes of the issues just as the Board 
would have. This approach of deciding the 
merits before considering the appropriate- 
ness of deferral has drastically curtailed 
deferrals in recent years. 

In 1963 the Board decided its prearbi- 
tration deferral policy where arbitration 
was pending. but no award had been 
issued, in a case factually similar to the 
ULP case already before the Board. In 
Dubo Manufacturing Corp., 142 NLRB 
431 (1963), the Board deferred action ona 
§8(a)(3) charge pending completion of the 
arbitration process that already had been 
invoked. 

It was not until 1977 that the Board 
announced prearbitration deferral 
standards. In Collyer Insulated Wire, 192 


NLRB 837 (1977), the company made a 
unilateral change in its pay scale, precipi- 
tating an 8(a)(5) refusal to bargain charge. 
The Board majority dismissed the 
complaint but retained jurisdiction to 
decide later if the arbitrator's intervening 
decision was consistent with its own Spiel- 
berg standards. Members Fanning and 
Jenkins dissented. 

Where a ULP charge is based upon facts 
only requiring an interpretation of the 
collective bargaining agreement, such as 
refusal by a company to bargain under a 
multi-year contract reopener clause, this 
deferral policy seems eminently well suited 
to accommodate both national policies 
favoring arbitration and resolution of 
ULP’s by the Board. However, where 
individual employee rights are involved, 
such as discriminatory discharges under 
§§8(a)(1) (interference with an employee's 
protected Section 7 rights) and 8(a)(3) (dis- 
criminatory treatment to encourage or 
discourage membership in any labor 
organization), the accommodation process 
poses greater difficulties. 
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(1972), the Board extended the Collrer 
doctrine of prearbitration deferral to 
include §8(a)(1) and §8(a)(3) cases. Again, 
members Fanning and Jenkins dissented 
on the grounds that such vital and personal 
statutory rights should not be decided by a 
private party who may not have the 
required expertise. 

With a shift in Board membership five 
years later, members Fanning and Jenkins 
combined with Chairman Murphy in 
General American Transportation Corp., 
228 NLRB 808 (1977), to overrule 
National Radio. This Board majority 
declined to defer to arbitration and found 
that the company had violated the Act 
when it discharged a union steward. In her 
concurring opinion, Chairman Murphy 
expressed the view that the Board should 
refuse to defer cases involving the exercise 
of individual employee rights under the 
NLRA. Chairman Murphy noted that, in 
contrast, refusal to bargain cases were 
more properly the subject of deferral 
because the underlying issue was 
essentially one of contract interpretation. 
On the same day that General American 
was decided, the Board also decided Rov 
Robinson Chevrolet, 228 NLRB 828 
(1977), which reaffirmed the Collyer 
deferral policy as to §8(a)(5) refusal to 
bargain cases. 

The veteran Board members who de- 
cided cases developed under Spielberg 
and Collyer have been replaced by an 
entirely new Board. A majority consisting 
of Chairman Dotson, with members 
Hunter and Dennis, decided in Olin 
Corporation, 115 LRRM 1056 (1984), and 
United Technologies, 115 LRRM_ 1049 
(1984), to adopt an unprecedented broad 
deferral policy that is yet to withstand 
appellate court scrutiny. 


Olin and United Technologies 

In United Technologies, the complaint 
alleged that the company violated §8(a)(1) 
by threatening an employee who intended 
to pursue a grievance. The administrative 
law judge refused to defer to an arbitration 
award based on the same facts and based 
his decision on the General American 
Transportation case. Upon review, the 
Board overruled General American Trans- 
portation and concluded that it would best 
effectuate the policies of the NLRA to 
defer the case to the arbitral forum. 
Member Zimmerman dissented and would 
not defer unless the ULP essentially 
involved the interpretation of a collective 
bargaining agreement. He characterized 
the majority's decision as an “unwarranted 


extension of the original Co//yer doctrine.” 

In Olin Corporation, the Board signifi- 
cantly broadened the Spielberg standards. 
A sick-out had occurred after the company 
suspended union workers. In response to 
the sick-out, the company fired the union 
president for his failure to stop the activity. 
An arbitrator subsequently considered the 
employee's individual rights claims but 
based his decision on the contractual duty 
of the union official to prevent strikes and 
upheld the discharge. 

The Board majority held that, under 
Spielberg, the administrative law judge 
should have deferred to the arbitrator's 
award. The additional Raytheon standard, 
requiring that an arbitrator must have 
considered the specific ULP issue, was 
rejected because the majority concluded 
that it was difficult to scrutinize whether an 
arbitrator actually had dealt with the ULP 
issue. Therefore, the Olin majority held 
that the Board would find the arbitrator 
had adequately considered the ULP issue 
if: “(1) the contractual issue is factually 
parallel to the untair labor practice issue, 
and (2) the arbitrator was presented 
generally with the facts relevant to 
resolving the unfair labor practice.” 115 
LLRM at 1058. 

The majority would weigh differences, if 
any, between the contractual and statutory 
standards of review as part of its 
determination under the Spielberg stan- 
dard. One of the requirements under 
Spielberg was that the arbitration award 
should not be repugnant to the Act. While 
claiming that it adhered to the essential 
Spielberg standards, the Olin majority 
stated that it would review an arbitration 
award to determine whether it was 
“palpably wrong.” Therefore, the Board 
will no longer require that the award be 
totally consistent with Board precedent. 
Apparently, this means that the arbitrator’s 
award will be upheld unless it is not 
susceptible to any interpretation that is 
consistent with the NLRA.! 

Finally, the Board majority placed the 
burden of proof on the party seeking to 
have the Board reject deferral to show why 
the hearing was not fair or regular, or why 
the issues were not similar, or why other 
deferral standards have not been met. 

Member Zimmerman dissented vigor- 
ously from the majority’s overruling of 
Suburban Motor Freight. He concluded 
that the majority had articulated a new 
standard which was indistinguishable in 
result from the rule in Electronic Repro- 
duction Service, a case that was discredited 
by the appellate courts and which the new 


majority refrained from expressly en- 
dorsing. 

It is to the credit of the majority that they 
have reaffirmed the preterred position of 
voluntary labor arbitration. Arbitration 
remains the most viable alternative to 
costly and time-consuming administrative 
or judicial proceedings. However, the 
outer limits of the Board's new policy are ill 
defined, and the decisions provide few 


articulable standards for addressing future 
cases. 


Many will view these two decisions as a 
virtual abdication of Board responsibility 
in unfair labor practice cases. Surely the 
Board was concerned about its caseload 
and backlog of significant issues, a 
condition which recently has incurred the 
wrath of labor unions and Congress alike. 
The Board majority answers its critics by 
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denying any attempt to mold labor policy 
to fit the exigencies of the moment. In 
response to the charge of “abdication™ so 
forcefully made in member Zimmerman’s 
dissenting. opinions, the majority stated 
that the new deferral policy is merely 
designed to delay the Board's decision on 
unfair labor practices until an arbitrator 
can render an award. Having reserved its 
jurisdiction in the case, the Board would 
then have a renewed opportunity to review 
the charges with the aid of an arbitrator's 
reasoned judgment. 

That theory is conceptually neat but 
may prove unsound in its practical appli- 
cation. If the arbitration process and 
arbitrators generally were suited for the 
resolution of §7 issues, the majority's case 
would be more persuasive. If the Board 
applied strict standards in its Spielberg- 
type review of arbitration awards, 
individual rights and Congressional 
policies under §7 might be protected. Un- 
fortunately, however, the twin decisions of 
Olin Corp. and United Technologies will 
result in the deferral of critical individual 
rights issues to a process not well suited for 
those issues, followed by a postarbitration 
review by the Board that can only be 
viewed as cursory, if not complacent. 

The United Technologies decision, in 
holding that deferral is proper in indi- 
vidual rights cases, places greater faith in 
arbitrators and arbitration than is 
justified. Many arbitrators are not 
attorneys, and being a member of the bar 
does not necessarily ensure a knowledge of 
either current law or procedure under the 
NLRA. To paraphrase Justice Douglas in 


United Steelworkers v. Warrior & Gulf 


Navigation Co., 363 U.S. 574, 582 (1960), 
the ablest arbitrator cannot be expected to 
bring the same experience and competence 
to bear upon the determination of 
individual statutory rights, because he 
generally will not be similarly informed. 


A Different Process 

The decisionmaking process in arbitra- 
tion is distinctly different from the process 
of Board or court decisionmaking. In 
order to achieve its objectives of speed and 
economy, arbitration usually lacks the 
formalities of judicial proceedings, such as 
rules of evidence and stenographic record. 
Discovery is nonexistent, and the arbitra- 
tor’s subpoena powers are more illusory 
than real. There are no clearly defined 
concepts of burden of proof. Frequently, 
arbitration cases are presented by laymen 
without the assistance of counsel. Most 
often, arbitrators decide cases without 


regard to precedent. So long as the award 
“draws its essence” from the contract, an 
arbitrator's award is sacrosanct even if the 
arbitrator has ignored, misinterpreted, 
misunderstood, or misapplied relevant 
law. 

This preferred position of arbitration is 
a sensible policy that has withstood the test 
of time, but only because an arbitrator's 
traditional role has been limited to the 
interpretation of contract terms, applying 
his knowledge of the “common law of the 
shop.” The objectives of the company and 
union in arbitration may, in a given case, 
be reached without regard to individual 
employee rights under §8(a)(1) or §8(a)(3). 
Congressional policies inherent in those 
sections may, therefore, fall by the wayside 
if the Board merely adopts whatever 
results emerge from arbitration. 


The Gebate Continues 

The debate over whether arbitrators 
should be permitted to base their awards 
on external law continues unabated. The 
prevailing view among arbitrators and the 
courts is that arbitrators generally should 
not decide issues of law. See McDonald v. 
West Branch, 52 U.S.L.W. 4487 (April 18, 
1984): Barrentine v. Arkansas- Best Freight 
System, 450 U.S. 728 (1981); Alexander v. 
Gardner Denver Co., 415 U.S. 35 (1974): 
and Evans Products Co. and Carpenters 
Local 550, 78-1 ARB 8130 (Feller, 1978). 

The Olin and United Technologies 
decisions may produce the anomalous 
results of an arbitrator basing his award in 
a discharge case upon his perception of §7 
rights (presumably a result now favored by 
the Board majority), only to have the 
award vacated in judicial proceedings 
because the arbitrator exceeded his 
authority by deciding legal issues. The 
Board nowhere addressed the limitations 
on an arbitrator’s authority to apply 
external law. 

All of this concern, however, does not 
suggest that the parties cannot choose to 
delegate to an arbitrator the responsibility 
of deciding external law issues and abide 
by the results. Arbitrators can be chosen 
who are highly knowledgeable of legal 
precedent. The arbitration process can 
have most of the procedural safeguards 
found in Board or court proceedings, such 
as stenographic record, formal rules of 
pleading, discovery, application of the 
rules of evidence, etc. However, that choice 
should be a conscious decision of both 
parties, not a necessity imposed upon them 
by Board fiat. 

If partics must increasingly turn to 
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arbitrators who are legal scholars and call 
for more formalized proceedings, the costs 
of arbitration will increase. The advantage 
of speed, whereby arbitration hearings are 
held and decisions rendered within a 
relatively short time frame, will be lost. 
Again, while the parties may choose to 
sacrifice speed and economy in order to 
meet the needs of a particular dispute, that 
choice should be theirs. Deferral is a 
salutary policy that should have a 
permanent place in the Board's administra- 
tion of the Act. However, the Board's new 
deferral policy is deficient in major 
respects and can result in the denial of 
individual statutory rights under §7, while 
burdening the arbitration system with a 
heavy hand of law that ultimately can 
defeat the salutary purposes for which it 
was designed. BI 


'Louis G. Freeman Co., 1983-84 CCH 
NLRB 416,253 (April 30, 1984). Compare John 
Morrell & Co., 1983-84 CCH NLRB 416244 
(April 26, 1984); General Dynamics Corp.. 
1983-84 CCH NLRB 416131 (Feb. 29, 1984). 
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Authority Supporting the Sale and 
Transfer of Air Rights 

Air rights refer to that unit of real 
property created when title is subdivided 
horizontally into layers which begin above 
a specified plane over, on, or beneath a 
designated tract of land.' Such rights may 
be sold or leased for the purpose of con- 
structing improvements.? The horizontal 
subdivision of the airspace above a par- 
ticular plot of land necessarily implies that 
the surface owner must have some legally 
recognizable ownership interest in such 
airspace. 

While in this jurisdiction there have been 
no cases discussing whether the surface 
land owner has a_ property interest 
sufficient to enable him to convey 
unimproved air rights independently of the 
surface land, existing authority leaves little 
doubt that the validity of such conveyances 
would be recognized if challenged.} 
Furthermore, buyers and lenders can pro- 
tect themselves with title insurance since 
major title insurers will issue policies in- 
suring owners and lenders against loss by 
reason of unmarketability of title in air 
rights transactions. 

The Judicial Authority 

Although a number of cases in Florida 
have recognized some of the concepts fun- 
damental to air rights transactions,‘ there 
are two opinions which best illustrate 
judicial acceptance of those principles. In 
Claughton Hotels, Inc. v. City of Miami, 
140 So.2d 608 (Fla. 3d DCA 1962), 
Florida’s Third District Court of Appeal 
accepted without question the notion that 
unoccupied airspace situated above a 
sidewalk easement was capable of being 
separated from the land surface below. The 
City of Miami had been granted a sidewalk 
easement through an arcade walkway. 
Adjacent to the walkway was a multi-story 
building which extended outward over the 
sidewalk easement to the street line where 
the support pillars for such arcade were 


practical legal considerations peculiar to transactions involving air rights. 


located. The issue of the case was whether 
the city could avoid paying its pro rata 
share of taxes on the sidewalk easement 
by exempting the superadjacent airspace 
between the sidewalk and the arcade above 
it (“arcade cubage™) from taxation. 

The court did not find fault with the fact 
that the city had effectively separated the 
airspace from the surface below by 
exempting only the airspace from taxa- 
tion, but instead held that the city could 
not avoid taxation entirely by exempting 
only the airspace and not the surface as 
well. The court went on to state, in dictum, 
that “[t]his does not, however, preclude the 
City or the County from exempting from 
taxation not only the arcade cubage, but 
also the land area included in the easement 
agreement. . . ."S Thus, the court clearly 
recognized that for property tax purposes 
the arcade cubage was a property interest 
legally separate from the land area beneath. 

In City of Miami v. Claughton Hotels, 
Inc., 157 So.2d 196 (Fla. 3d DCA 1963), 


which was an appeal after remand of 


Claughton Hotels, Inc. v. City of Miami, 
the court emphasized what had been 


implied in its earlier opinion: that each of 


the two partics involved in the proceedings 
had separate control over the real 


property, albeit at different horizontal 
levels. The city controlled the surface 
parcel of the easement and Claughton 
Hotels, Inc., controlled the airspace 
beginning on a_ horizontal plane 
approximately two stories above the 
surface parcel. Moreover, each party had 
put the same plot of land to separate and 
legally independent uses. This analysis led 
the court to conclude that in determining 
what the city should pay as its pro rata 
share of the real property taxes the lower 
court should have considered the fact that 
the city was being deprived of the use of the 
airspace above the casement parcel and 
that such use may be of material value to 
the city. 

Thus, although the court did not 
expressly hold that air rights could be 
conveyed, the Third District Court of 
Appeal in both of the aforementioned 
appellate opinions recognized and 
employed the following concepts which are 
routinely found in a typical “air rights” 
project: 

1. The division of property into 
different horizontal strata resting upon the 
same two-dimensional plot of land; 

2. Separate and distinct ownership or 
control of the horizontal strata and the 
surface by two or more parties; and 

3. Separate and independent utilization 
by each party of the particular strata 
owned or controlled by that party. 

The Legislative Authority 

Strong support for the validity of air 
rights conveyances may also be found in 
certain legislative enactments that 
conclusively adopt the concept of air rights 
as property interests which may be ac- 
quired by political subdivisions and 
entities separately and independently from 
the surface parcel. An example of this kind 
of statutory provision is F.S. §163.370, 
which in relevant part provides: 

(1) Every county and municipality shall have 
all the powers necessary or convenient . . .: 
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: 


(a) To make and execute contracts and 
other instruments necessary or convenient to the 
exercise of its powers under this part... and to 
undertake and carry out community 
redevelopment projects and related activities 
within its area of operation, such projects to 
include: 


8. Acquisition . . . of air rights in an areacon- 
sisting principally of land in highways, railway 
or subway tracks, bridge or tunnel entrances, or 
other similar facilities which have a blighting 
influence on the surrounding area and over 
which air rights sites are to be developed for the 
elimination of such blighting influences and for 
the provision of housing (and related facilities 
and uses) designed specifically for, and limited 
to, families and individuals of low or moderate 
income.*® 


Similarly, F.S. §333.12, entitled 
“Acquisition of Air Rights” in pertinent 
part provides: 


In any case which: it is desired to remove, 
lower or otherwise terminate a nonconforming 
structure or use: or the approach protection 
necessary cannot, because of constitutional 
limitations, be provided by airport regulations 
under this chapter: or it appears advisable that 
the necessary approach protection be provided 
by acquisition of property rights rather than by 
airport zoning regulations, the political 
subdivision within which the property or 
nonconforming use is located, or the political 
subdivision owning or operating the airport or 
being served by it, may acquire, by purchase, 
grant, or condemnation in the manner provided 
by Chapter 73, such air right, navigation 
easement, or other estate, portion or interest in 
the property or nonconforming structure or use 
or such interest in the air above such property, 
tree, structure or use, in question, as may be 
necessary to effectuate the purposes of this 
chapter, and in so doing, if by condemnation, /o 


have the right to take immediate possession of 
the property, interest in property, air right or 
other sought to be condemned...” 


The main thrust of the statutory 
provisions set forth above is to allow a 
political subdivision or entity under 
certain circumstances to acquire or 
condemn air rights or such interest or 
estate in the airspace above a specific 
surface parcel of real property without the 
necessity of acquiring or condemning the 
surface parcel of land. The wording and 
intent of such statutes leads to the con- 
clusion that the Florida Legislature 
supports the principle that the interest of 
the surface parcel owner in the unde- 
veloped superadjacent airspace can be 
conveyed by such owner, or condemned by 
the governmental entity, separately and 
independently from the surface parcel. 

It is therefore clear that there is both 
judicial and legislative authority in this 
state for the proposition that conveyances 
of air rights independently of the surface 
land parcel are legally valid and effective. 


Practical Aspects of Air Rights 
Transactions 

An attorney involved in an air rights 
transaction must be concerned with a 
variety of complex issues from the very 
start. First, there must be a clear under- 
standing of how the conveyance of the air 
rights is to be accomplished. There are 
several methods available to effectuate a 
conveyance of air rights but the four least 
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troublesome and _ consequently, 
popular methods which 
considered by legal 
following: 

e Fee simple in the airspace with 
support easements; 

e Fee simple in the airspace with fee 
simple in the support area: 

e Fee simple in the air space with an 
easement back in the subjacent space; and 

e Lease of airspace. 
Fee Simple with Support Easements 

This method involves the conveyance to 
the developer of fee simple title to all air- 
space above specific horizontal planes.* 
Additionally, the developer is granted 
easements and covenants of support of, 
and access to, the airspace property and 
structures therein. From the standpoint of 
the attorney for the developer, it is desir- 
able to have flexibility in the location and 
utilization of these easements. 
Fee Simple in Both Airspace and 
Support Areas 

This method is not very popular since it 
involves a conveyance of the fee in the air- 
space as well as the fee in the surface where 
the columns or other support structures 
connect with the ground. Thus, it is 
necessary to designate their exact location 
on the plat by configurations which 
correspond to the shape of such support 
structures. Moreover, the deed should 
somehow incorporate the foregoing by 
referring to the plat. Since most structures 
constructed upon air rights depend upona 
large number of support areas and since 
the technical assistance of architects, 
engineers and surveyors is indispensable in 
the preparation of this type of conveyance, 
it is suggested that this method of 
conveying air rights be avoided if at all 
possible. 
Fee Simple with Easement Back 

This method involves conveyance of fee 
simple in the entire real property (surface 
land and airspace) to the developer. The 
developer then grants a permanent ease- 
ment to the surface land user to the portion 
of such surface parcel which the surface 
user requires for its operations. Further- 
more, the developer excepts from the grant 
to the surface user those easements in favor 
of the developer for support and access to 
the support structures. 
Lease of Airspace 

The lease for a term of years is by far the 
most popular method of conveying air 
rights. An air rights lease is very similar to 
a conventional real estate lease.” However, 
the lease agreement covering air rights 
should include clauses dealing with such 


most 
should be 
counsel are the 


4 
| 


issues as property tax apportionment, 
maintenance duties and responsibilities, 
insurance, transfer rights of the lessee 
developer, subordination of mortgages 
granted by the lessor and its successors and 
the rights and duties of the parties upon 
destruction of the contemplated struc- 
ture.!° 

Prior to choosing one of the foregoing 
methods of conveying air rights, legal 
counsel should consider how each method 
will affect the rights of the parties with 
respect to taxation and to obtaining 
institutional financing. In general, 
however, the choice of a specific method 
should not affect the rights of the parties as 


between themselves since these are 
efficiently governed by covenant 
agreements, maintenance agreements, 


party wall agreements, and the like. 


Miscellaneous Legal Considerations 

Once a particular method of conveyance 
is chosen, there are other considerations 
which bear mentioning in order for legal 
counsel to effectuate a well-planned and 
carefully analyzed air rights transaction. 
The Contingent Sale Structure 

Due to the complexity which is inherent 
in any air rights transaction, the parties en- 
gaged in negotiating such transaction may 
find it advantageous to structure the sale as 
a conditional or contingent one. For 
example, the sale may be linked to the 
obtainment of zoning approvals, comple- 
tion of certain portions of the project (or 
related projects on adjacent land or air- 
space) by a certain time, etc. 
Legal Description 

Airspace may be described by metes and 
bounds. When this technique is employed, 
fixed reference points, usually in the 
surface parcel, are necessary. Precision in 
the description of the airspace is essential, 
as is an accurate and dependable land 
survey which contains the reference points. 
Another method, and perhaps the least 
cumbersome available, is to record a 
subdivision plat of the property 
demonstrating its subdivision into airspace 
parcels or lots and containing all of the in- 
formation which would be necessary to 
describe each of the parcels. Whichever 
method is chosen, any airspace description 
should be prepared with assistance from 
engineers, surveyors, and other qualified 
professionals. 
Title Insurance 

In air rights transactions, as in most real 
property transactions, the developer/ 
purchaser and mortgagee of air rights 
should obtain a title insurance policy 


insuring against loss due to the unmarket- 
ability of such title. Additionally, the title 
insurance policy should insure all 
easements connected with the project. 
Party Wall and Maintenance Agreements 

In most large air rights transactions 
there may be shared walls or support struc- 
tures which serve two or more parties in the 
project. Whenever this is the case, it is 
advisable to enter into agreements which 
will clearly define the obligations, rights 
and responsibilities of each of the parties in 
connection with such shared structures. 
These agreements may take the form of a 
customary party wall agreement or 
maintenance agreement. 


Conclusion 

Although the cost and complexity of air 
rights development mitigate against its use 
where a more conventional approach is 
available, under certain circumstances it 
furnishes municipalities as well as private 
developers with answers to many of the 
zoning and land use probiems which 
confront them. When a decision to under- 
take an air rights project is made, attorneys 
involved in such transactions must learn to 
master those concepts which were once 
solely the domain of mathematicians well- 
versed in the three-dimensional intricacies 
of solid geometry. 


' See Brennan, Lots of Air—A Subdivision in 
the Sky, in 1955 ABA Section oF REAL 
PROPERTY AND TRUST LAW. PROCEEDINGS 24; 
REPORT OF COMM. ON APPRAISAL OF 
UNDEVELOPED AIR RIGHTS 10 1HE ASSESSOR OF 
Cook County, ILLinois, p. | (2d Draft, 1959). 

*See Morris, Air Rights are “Fertile Soil,” | 
Urs. Law. 247-48 (1969), explaining the 
difference between land development and air 
rights development as follows: 

“Simply erecting buildings on vacant land 
does, of course, involve utilization of air space 
but where there is only a single fee title and the 
land is developed as both a legal and physical 
entity with the building or buildings erected on 
it, we do not have what is characterized as an 
‘air rights’ project. Conventional buildings rest 
on the right to build on land; air rights projects 
rest on the right to build in air space above some 
existing independent structure or use, except 
that one structure rests upon the other, or on a 
plattorm above a differing use and may share 
some facilities in common. The key factor in an 
air rights arrangement is that each of two or 
more parties has separate and distinct 
ownership or control of real property located in 
different horizontal strata yet resting on the 
same two-dimensional! plot of land, and each 
puts the same plot of land to separate and legally 
independent uses at the particular strata at 
which ownership exists.” 

See Claughton Hotels, Inc. v. City of 
Miami, 140 So.2d 608 (Fla. 3d D.C.A. 1962), 
appeal after remand, City of Miami v. 
Claughton Hotels, Inc., 157 So.2d 196 (Fla. 3d 
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D.C.A. 1963) (held, taxes on an easement 
should be prorated between the casement owner 
and the owner of a building extending over the 
easement); see generally Reaver v. Martin 
Theatres of Florida, Inc., 52 So.2d 682, 683 (Fla. 
1951) (“an airplane is ‘privileged* to enter the 
airspace above land in the possession of 
another . . . without interfering unreasonably 
with the possessor’s enjoyment of the surface of 
the earth and the airspace above it.) and 
Hillsborough County Aviation Auth. v. Benitez, 
200 So.2d 194 (Fla. 2d D.C.A. 1967) (held, the 
flight of airplanes through superadjacent 
airspace above the surface land was a 
compensable taking of a navigational 
easement). 

+See, e.g., Reaver v. Martin Theatres of 
Florida, Inc., 52 So.2d 682 (Fla. 1951): 
Hillsborough County Aviation Auth. v. Benitez, 
200 So.2d 194 (Fla. 2d D.C.A. 1967). 

5140 So.2d at 610 (Fla. 3d D.C.A. 1962). 

S1A1.§163.370(1)(a(8) (1983) (em- 
phasis added). 

7FLA. 
added). 

‘Although in the majority of cases the legal 
description may describe a horizontal plane, 
such planes may be inclined as well. 

» See Brennan, Lots of Air—A Subdivision in 
the Sky, 12 Trite News 1, (Jan. Feb. 1957). 

"See Conveyance and Taxation of Air 
Rights, 64 CoLum. L. REv. 338 (1964). 


§333.12 (1983) (emphasis 
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Tax Law Notes 


The “Incentive Stock Option” 


—A Primer 


by Richard C. Migliaccio 


The Economic Recovery Tax Act of 
1981! added Internal Revenue Code §422A 
and created a new type of stock option 
called an “incentive stock option” (referred 
to hereinafter as ISO) under which 
favorable tax treatment is afforded to the 
option holder if certain criteria are 
satisfied.2, The legislative rationale 
underlying I.R.C. §422A was that an ISO 
enables corporations to attract, retain and 
motivate executives by providing them a 
tax efficient opportunity to acquire a pro- 
prietary interest in the successful operation 
of the corporation. The opportunity would 
encourage management to expand and 
improve the profit position of their 
companies.* 

An ISO is likely to conjure up a 
remembrance of things past. Specifically, 
an ISO is similar to both a “restricted stock 
option™ (repealed by the Revenue Act of 
1964) and a “qualified stock option” (re- 
pealed by the Tax Reform Act of 1976 
for options granted after May 20, 1976, 
except for certain transitional options which 
ceased to be qualified after May 20, 1981). 
Notwithstanding the apparent similarity 
among these various stock options, an ISO 
is a breed apart and warrants individual 
study. Accordingly, this article will discuss 
the salient aspects of an ISO. 


Prior Law 

In the absence of I.R.C. §422A, 
employer stock options are not entitled to 
preferential tax treatment. Subject to 
certain exceptions, the value of the stock 
option constitutes ordinary income to an 
employee when granted by an employer if 
the option itself has a readily ascertainable 
fair market value at that time. If the stock 
option lacks a readily ascertainable value 
when granted, it does not constitute 
ordinary income until the date of exercise, 
when the difference between the value of 
the stock at exercise and the option price 
constitutes ordinary income to the 


employee. An employer granting a stock 
option generally is allowed a_ business 
expense deduction equal to the amount 
includable in the employee’s income in its 
corresponding taxable year.4 


Favorable Treatment under 
I.R.C. §422A 

Options granted under an ISO plan are 
taxed in a manner similar to the tax treat- 
ment previously afforded to restricted and 
qualified stock options. There are no tax 
consequences when an ISO is granted or 
when the option is exercised, and, if certain 
requirements are met, an employee is taxed 
at capital gains rates when the stock 
received on exercise of the option is sold.§ 
No business expense deduction is allowed 
to an employer for an ISO, unless the 
employee is taxed at ordinary income rates 
because certain requirements are not 
met.® For ISO's exercised after 1982, the 
amount by which the fair market value of 
the stock at the time of exercise exceeds the 
option price when an ISO is exercised 
constitutes a tax preference item subject to 
the alternative minimum tax under I.R.C. 
§55.7 


Requirements 
To receive ISO treatment, an employee 
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must not dispose of the stock within two 
years after the ISO is granted and within 
one year after the date of exercise.* If the 
employee disposes of such stock before the 
holding period rules are met, then the 
employee upon such disposition will recog- 
nize any gain as ordinary income in an 
amount equal to the lesser of (1) the fair 
market value of the stock on the date of 
exercise minus the option price or (2) the 
amount realized on disposition minus the 
option price. The employer is allowed a 
corresponding business expense deduction 
at the time the employee recognizes 
ordinary income.’ 

For purposes of the holding period 
requirements, certain transfers by an 
insolvent individual of stock received 
pursuant to his exercise of an ISO do not 
constitute dispositions of the stock. Such 
transfers include transfers to a trustee, 
receiver, or other similar fiduciary, or 
other transfers for the benefit of the 
individual's creditors, ina bankruptcy case 
or similar insolvency proceeding.'” 

In addition to the holding period re- 
quirements, for the entire time from the 
date of granting an ISO until three months 
before the date of exercise, the option 
holder must be an employee of the 
company (or an affiliate) granting the 
option.'! In the case of a disabled 
employee, the aforementioned employ- 
ment requirement of three months 
becomes one year, but the holding require- 
ments remain unchanged.'? The holding 
period and employment requirements are 
waived in the case of an employee's 
death.'3 


Terms of an ISO 

An option must satisfy certain criteria to 
be classified as an ISO. Whether a 
particular option is an ISO is determined 
when the option is granted.'4 Generally, an 
ISO must satisfy the requirements of 
I.R.C. §422A(b) and Prop. Reg. §1.422A-2 


> 


at all times during the period beginning on 
the date of grant and ending on either the 
exercise or expiration date of the option.'s 
Any option granted after April 9, 1984, 
which satisfies the foregoing requirements 
on the date of grant will be treated as an 
ISO, irrespective of any label to the 
contrary.’ The option must be granted to 
an individual by his employer corporation 
in connection with his employment. The 
following requirements must also be met: 

1. The option must be granted under a 
plan specifying the number of shares of 
stock to be issued and the employees (or 
class of employees) to receive the options. 
The plan must be approved by the share- 
holders of the grantor corporation within 
12 months before or after the plan is 
adopted.!’ 

2. The option must be granted within 10 
years from the earlier of (1) the date the 
plan is adopted or (2) the date the plan is 
approved by the shareholders. '* 

3. The option by its terms must be 
exercisable within 10 years from the date of 
grant.!9 

4. The option price must equal or 
exceed the market value of the stock at the 
time the option is granted.2° This re- 
quirement is deemed satisfied where 
there has been a good faith attempt to 
value the stock accurately, even if the 
option price is less than the stock value at 
the date of grant.?! 

5. The option by its terms must not be 
transferable other than at death and must 
be exercisable during the employee's life- 
time only by the employee.?? 

6. The employee, immediately before 
the option is granted, must not own stock 
representing more than 10 percent of the 
total voting power of all classes of stock of 
the employer corporation or its parent or 
subsidiary.23 For this purpose the 
employee is considered to own the stock 
owned directly or indirectly by his 
brothers, sisters (whether by the whole or 
half blood), spouse, ancestors, and lineal 
descendants. Further, the stock owned 
directly or indirectly by or for a 
corporation, partnership, estate or trust is 
considered owned proportionately by or 
for its shareholders, partners or benefi- 
ciaries.24 However, this 10 percent stock 
ownership limitation is waived if the 
option price is at least 110 percent of the 
fair market value (at the time of grant) of 
the stock subject to the option and if the 
option by its terms is not exercisable more 
than five years from the date of grant.?5 

7. The option by its term is not exercis- 
able while there is outstanding any ISO 


which was granted to the employee 
earlier.26 An option will be considered out- 
standing until it is exercised in full or 
lapses.27 For this purpose an option, which 
has not been exercised in full, is outstand- 
ing for the maximum period during which 
it could have been exercised under its 
initial terms.2* The exercisability of an ISO 
is not affected by non-ISO’s.?9 

8. The maximum value of stock for 
which the employee may be granted ISO's 
under the plan after 1980 (under all such 
plans of his employer corporation and its 
parent and subsidiary) must not exceed 
$100,000 plus any unused limit carryover 
to such year. This value is determined by 
the aggregate fair market value of the stock 
underlying the options at the time of 
grant.*° If $100,000 exceeds the aggregate 
fair market value of the underlying stock in 
any calendar year after 1980, then one-half 
of the excess is carried over for each of the 
three succeeding calendar years.*! The 
amount of the unused limit carryover from 
any calendar year to be taken in any 
succeeding calendar year is reduced by the 
amount of such carryover used in prior 
calendar years.*2 The $100,000 limitation is 
applied first,3* and then any unused limit 
carryovers are taken in chronological 
order.*4 


Other Permissible Provisions 

Stock acquired upon exercise of an ISO 
may be paid with stock of the grantor cor- 
poration.’ The foregoing provision may 
reduce cash-flow difficulties for the holder 
of an ISO. An employer corporation may 
transfer additional cash or property to the 
employee when the latter exercises the 
option, provided that such cash or 
property is subject to inclusion in the 
employee's income under I.R.C. §§61 or 
83.36 An option is not disqualified as an 
ISO because of the inclusion of any condi- 
tion so long as the condition is consistent 
with the qualification requirements of 
I.R.C. §422A(b).37 However, an option 
with an alternative right will not bean ISO 
if the requirements of I.R.C. §422A(b) and 
Prop. Reg. §1.422A-2 may be avoided by 
exercise of the alternative right (e.g., an 
alternative right extending the option term 
beyond 10 years).** 


Transitional Rules 

The Prop. Reg. §1.422A-3 provides spe- 
cial rules regarding the conversion of cer- 
tain existing options into ISO’s. Pursuant 
to the Act,*% the Proposed Regulation 
specifies the following conversion guide- 
lines (among others): 


1. Only options originally granted after 
1975 are eligible for conversion into 
ISO's.# 

2. Options granted during the years 
1976 through 1980 are eligible for 
conversion only if the option was out- 
standing on January 1, 1981, and the 
grantor corporation elects to convert the 
option. The aggregate value (determined at 
the time of grant) of stock the options for 
which may be converted into ISO's by 
election may not exceed $50,000 per calen- 
dar year and $200,000 in the aggregate for 
the five-year period ending December 31, 
1980.4! The election may be made for those 
options (or portions of options) which the 
grantor corporation selects.4? 

3. For an option granted after 1975 and 
outstanding on August 13, 1981, the 
option terms (or the terms of the plan 
under which the option was granted) may 
be changed, or shareholder approval ob- 
tained, to conform to the ISO rules, by 
August 13, 1982, without the change 
effecting a new option requiring the setting 
of an option price based on the valuation 
of the stock on the date of change. All such 
changes relate back to the time of grant of 
the original option.*’ 

4. Generally, an exercised option must 
have met the ISO qualification require- 
ments of I.R.C. §422A(b) the 
transitional rule limitations, when exer- 
cised, to be eligible for conversion into an 
1SO.* 


Election Procedure 
A corporation may file only one election 
statement to convert stock options granted 
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before 1981 into ISO's, and such statement 
must include all options, granted by the 
corporation before 1981, which are to be 
converted into ISO’s.*5 An election must 
be made by the due date (including exten- 
sions) of the income tax return for the first 
taxable year the option is exercised.* 

Except for securing shareholder approv- 
al (when necessary), all qualification 
requirements of I.R.C. §422A must be met 
at the time the election statement is filed.*” 
Subject to the applicable dollar limits, a 
corporation may select options on an 
option-by-option basis and/or an 
employee-by employee basis.4* A 
corporation also may select a portion of an 
option for ISO treatment, provided that 
separate ISO and non-ISO stock certifi- 
cates are issued (or reissued) upon exercise 
of such dual option if exercise occurs after 
January 20, 1982.*° 


Sequence-of-Exercise Rule 

To qualify for ISO treatment an option 
cannot be exercisable if there is an out- 
standing ISO granted to the employee 
earlier.“ The original grant dates (or later 
grant dates for options with preenactment 
modifications) of options converted into 
ISO’s will determine the sequencing 
order.*! Options, granted before 1981 and 
converted into ISO's, must be exercised 
before the exercise of any ISO's granted 
after 1980.52 


Concluding Remarks 

The ISO provisions can significantly 
affect compensation planning for corpora- 
tions. Although similar in many respects to 
the former restricted and qualified stock 
options, the requirements and sundry 
aspects of an ISO require close study to 
obtain favorable federal income tax 
treatment. In essence, such treatment 
provides for no tax consequences upon 
either the grant or exercise of an ISO by an 
employee. The employee will be taxed at 
capital gains rates when the stock is sold if 
certain requirements (e.g., holding period 
and sequence-of-exercise rules) are met. 
The employer corporation receives no 
business expense deduction for an ISO 
unless the employee's failure to satisfy cer- 
tain requirements causes the recognition of 
ordinary income. Proposed Regulations 
recently promulgated under I.R.C. §422A 
should be studied because they provide 
detailed guidelines for taxpayers who seek 
to qualify for and benefit from ISO 
treatment. BJ 


1 Pub. L. No. 97-34 is referred to hereinafter 
as the Act. The Senate Finance Committee 
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Report on the Act [S. Rep. No. 144, 97th Cong. 
Ist Sess. (1981)] is referred to hereinafter as the 
COMMITTEE REPORT, which is suggested for 
further background information. 

2All citations are to the Internal Revenue 
Code of 1954, as amended [referred to hereinafter 
as the I.R.C.]. 

3COMMIITEE REPORT, at 98. 

41.R.C. §83. 

SI.R.C. §§421(a)(1), 1221. 

61.R.C. §421(a)(2). 

71.R.C. §57(a)(10). 

81.R.C. §422A(a)(1). 

9I.R.C. §§422A(c)(2), 421(b); Prop. Reg. 
§1.421-8(b). 

WT.R.C. §422A(c)(3). 

§422A(a)(2). 

§422A(c)(9). 

13 COMMITTEE REPORT, at 99. 

14Prop. Reg. §1.422A-2(a)(1)(ii). 

1SProp. Reg. §1.422A-2(a)(1)(iii). 

16 Prop. Reg. §1.422A-2(a)(1)(iv). 

I7].R.C. §422A(b)(1); see Prop. Reg. 
§1.422A-2(b) for required plan provisions. 

181.R.C. §422A(b)(2). 

§422A(b)(3). 

201.R.C. §422A(b)(4). 

217.R.C. §422A(c)(1). See Prop. Reg. 
§1.422A-2(e) for criteria of a good-faith attempt. 
For example, such attempt would not obtain 
where the application of unstated interest under 
I.R.C. §483 results in the option price being 
lower than the fair market value on which the 
option price was based. 

221.R.C. §422A(b)(5). 

231.R.C. §422A(b)(6). 

24Prop. Reg. §1.422A-2(h)(1)(i); 1-R.C. 
§425(d). 
2S1.R.C. §422A(c)(8). 

261.R.C. §422A(b)(7). 
271.R.C. §422A(c)(7). 


28 Prop. Reg. §1.422A-2(f)(3). In Example (6) 
of Prop. Reg. §1.422A-2(f)(4), an original ISO is 
modified and is considered as the grant of a new 
option under I.R.C. §425(h), thereby (i) continu- 
ing to be outstanding for purposes of I.R.C. 
§422A(b)(7) and (ii) preventing the exercise of 
the new ISO until the original option expires by 
its original terms. 

29 Prop. Reg. §1.422A-2(f)(1)(i). 

3% T.R.C. §422A(b)(8) 

311.R.C. §422A(c)(4)(A). 

321.R.C. §422A(c)(4)(B). 

331.R.C. §422A(c)(4(C)(i). 

¥4T.R.C. §422A(c)(4)(C)(ii). 

35]1.R.C. §422A(c)(5)(A). 

361.R.C. §422A(c)(5)(B); Prop. Reg. §1.422A- 
2(i)(2). 

37].R.C. §422A(c)(5)(C). 

38 Prop. Reg. §1.422A-2(i)(3)(ii). 

39 The Act, §251(c). 

# Prop. Reg. §1.422A-3(a)(1). 

41 Prop. Reg. §1.422A-3(a)(2). 

42 Prop. Reg. §1.422A-3(b)(2). 

Prop. Reg. §§1.422A-3(a)(4) and 1.422A- 
3(d). The “reprice rule” [to meet I.R.C. 
§422A(b)(4)] arising from the applicability of 
I.R.C. §425(h) should be carefully considered 
with respect to amendments to an option. I.R.C. 
§425(h) requires that, if an option is changed, so 
that it is modified, extended or renewed, the 
option shall be treated as newly granted as of the 
date of such change. 

“Prop. Reg. §1.422A-3(c)(3)(i). 

45 Prop. Reg. §1.422A-3(b)(1). 


“Id. 
“1d. 
4 Prop. Reg. §1.422A-3(b)(2). 
9 Id. 


1.R.C. §422A(b)(7). 

5! Prop. Reg. §1.422A-3(f)(1). The regulation 
contains the following example: In the case of 
options granted in 1977, 1978, and 1979, assume 
that in 1980 the 1978 option was amended to add 
a term beneficial to the employee. Such an 
amendment would be a modification under 
I.R.C. §425(h) and would cause the option to be 
treated as newly granted in 1980. If the 1977, 
1978 (as modified) and 1979 options are con- 
verted into ISO’s, the sequencing order would be 
as follows: the 1977 option must be exercised 
first, the 1979 option second, and the 1978 
option (as modified) third. 

52 Prop. Reg. §1.422A-3(f)(2). The regulation 
contains the following example: An option 
granted and exercised during January of 1982 
automatically qualifies, by its terms, as an ISO. 
During February of 1982, the employer elected 
to convert an option granted to the employee 
during 1978 into an ISO. For purposes of this 
section only, such an election will retroactively 
disqualify the 1982 option as an ISO. If the 1982 
option is to qualify as an ISO, it cannot be 
exercised before the exercise or expiration of all 
ISO’s previously granted and outstanding on the 
date the 1982 option was granted. When the 
1982 option was granted during January of 
1982, the 1978 option was already granted and 
outstanding for purposes of the sequence-of- 
exercise rule of I1.R.C. §422A(b)(7). 


Richard C. Migliaccio is a Winter 
Park attorney who practices law in the 
areas of federal taxation, securities 
and franchise. He received B.S. and 
M.B.A. degrees from the University 
of Oregonand holds a J.D. degree and 
an LL.M. (in taxation) from the Uni- 
versity of Florida. He is a member of 
both The Florida Bar and the Okla- 
homa Bar Association, and is a certi- 
fied public accountant (Florida). 

He writes this column on behalf of 
the Tax Section, Henry H. Raattama, 
chairman, and Peter Kirkwood and 
Lauren Deizel, editors. 


: 
t 
oe 


Local Government Law 


Parking for Residents Only—Valid Exercise of the 
Police Power or Improper Discrimination? 


Because there is more competition between residents and nonresidents in Florida than in any other state, the 


by Robert L. Donald 


In 1977 the United States Supreme Court 
held, in one of its shortest opinions in 
recent years (four pages), that an ordi- 
nance banning nonresidents from parking 
in certain suburban neighborhoods was a 
valid exercise of the police power. County 
Board of Arlington County v. Richards, 
434 U.S. 5 (1977). The Court thus approved 
the stated purpose of the ordinance, which 
was “[t]o stem the flow of commuter traffic 
from commercial and industrial districts 
into adjoining residential neighborhoods.” 

The Arlington County case began its 
assent through the judicial system in 
Virginia state court. A group of nonresident 
commuters who parked in the affected 
neighborhoods brought suit, contending 
that the ordinance improperly discrimi- 
nated against them. The trial court agreed 
and invalidated the ordinance. 

The county appealed to the Supreme 
Court of Virginia. In County Board of 
Arlington County v. Richards, 231 S.E.2d 
231 (Va. 1977), the court held that no 
suspect category was involved, and hence 
there was no need for strict judicial scrutiny 
under the equal protection clause. Never- 
theless, the court held that even under the 
lesser standard requiring only a reasonable 
relationship to some proper governmental 
objective, the Arlington ordinance did not 
pass muster. The court conceded that the 
ordinance was prompted by valid police- 
power objectives, but held that’ the ordi- 
nance did not bear a “reasonable relation” 
to these objectives: 


A regulation which treats the cause by favoring 
motorists who happen to reside along a public 
street at the expense of those who live elsewhere 
may relieve the problems, but solutions achieved 
at the price of invidious discrimination are too 
dear. 

We agree with the trial court that the classifi- 
cation created by this ordinance bears no reason- 
able relation to its stated objectives, and we hold 
that the ordinance on its face offends the equal 
protection guarantee of the 14th Amendment.? 

The United States Supreme Court 


granted certiorari and vacated the opinion 


Florida courts may be compelled to take the lead in deciding this constitutional issue. 


CJ 


of the Virginia court without even hearing 
oral argument. There were no dissents, 
though Justice Marshall stated that he 
would have set the case for oral argument.3 
The operative portion of the per curiam 
opinion is as follows: 


The Constitution does not outlaw these social 
and environmental objectives, nor does it 
presume distinctions between residents and non- 
residents of a local neighborhood to be invidious. 
The Equal Protection Clause requires only that 
the distinction drawn by an ordinance like 
Arlington’s rationally promote the regulation’s 
objectives. On its face, the Arlington ordinance 
meets this test.4 (Footnotes and citations 
omitted) 


The Court agreed: with the Supreme 
Court of Virginia in some respects: both 
courts recognized that the goals of the 
parking ordinance were legitimate ones, 
that the ordinance discriminated against 
nonresidents, and that the classification 
made by the ordinance was not subject to 
strict judicial scrutiny. Where the two 
courts differed, however, was in their 
perceptions of whether the ordinance 
rationally or reasonably furthered its legiti- 
mate goals. The Virginia court found the 
ordinance to be unreasonable “on its face,” 
while the Supreme Court found it to be 
rational “on its face.” Neither court elabo- 
rated on the factors that led to diametrically 
opposed conclusions. 
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Absence of Clear Majority Rule 

Prior decisions concerning parking ordi- 
nances show that there was no clear-cut 
majority rule on the issue of whether 
parking ordinances could discriminate 
against nonresidents. In People ex rel. 
Village of Lawrence v. Kraushaar, 89 
N.Y.S.2d 685 (1949), the Village of 
Lawrence set aside a portion of a public 
park near the railroad station for auto- 
mobile parking. An ordinance required 
those parking in the new lot to have a 
license. The license was a dollar for resi- 
dents of the village. All others had to pay 
$10, and licenses would be issued to non- 
residents only “to the extent that capacity 
of the parking space permits.” The court 
upheld the ordinance, but made it clear 
that it would not have done so if the village 
had tried to restrict parking on a public 
street (rather than in a parking lot) in the 
same manner. Thus the court found it 
significant that the parking restriction 
applied to an offstreet parking lot rather 
than to a public street.” 

In State v. Whisman, 263 N.E.2d 411 
(Ohio 1970), an ordinance prohibited 
parking in certain areas of the municipality 
to all except the residents of those areas. 
The court invalidated the ordinance on 
equal protection grounds, holding that 
residents of a neighborhood have no right 
superior to that of the general public to 
park on the street adjoining their property, 
hence the ordinance was in derogation of 
the rights of the public at large. The court 
noted that the ordinance not only discrimi- 
nated against persons from other areas of 
the municipality, but “it absolutely dis- 
criminates against all persons who are not 
residents of New Boston, by making it an 
offense for them to park in the area.”® 

In Commonwealth v. Petralia, 362 
N.E.2d 513 (Mass. 1977), the ordinance in 
question permitted only residents of the 
City of Cambridge to park on a public 
street near the courthouse. A nonresident 
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attacked the ordinance, and the trial court 
certified the validity of the ordinance to the 
Supreme Judicial Court of Massachusetts. 
That court framed the issue to be “whether 
the classification made by the regulation 
rationally furthers a legitimate State 
purpose.”® The court held the ordinance to 
be valid on the following basis: 


We think that a regulation which discourages 
persons from driving their automobiles to the 
congested neighborhood in the vicinity of the 
courthouse and other public facilities in East 
Cambridge deals rationally with the public 
interest in reducing highway congestion, in 
reducing air pollution, and in encouraging the 
use of public transportation in place of private 
transportation.” 


The court noted that the Supreme Court 
of Virginia had rendered its opinion in the 
Arlington County case a short time before, 
but held that the Virginia case had been 
improvidently decided. 

In Friedman v. Beame, 558 F.2d 1107 
(2d Cir. 1977), the ordinance under consid- 
eration restricted parking in certain areas 
of New York City to diplomats and other 
government officials. The court held that 
“the challenged portions of the parking 
regulations of the City of New York do not 
violate the Fourteenth Amendment.”! The 
opinion does not specify whether the 
parking areas were public streets or off- 
street parking lots. The court’s holding was 
based in part on the fact that diplomats 
from the United Nations are immune from 
local prosecution, and therefore special 
parking for them lessens the traffic conges- 
tion that would otherwise be caused by 
their illegal parking. This unique circum- 
stance makes the case a doubtful precedent 
for the validity of parking ordinances 
elsewhere. 


Equal Protection Grounds 
The cases decided since the United States 
Supreme Court’s holding in Arlington 


County have understandably given great — 


latitude to legislative enactments of local 
governments when attacked on equal pro- 
tection grounds. In Duke v. County of 
Pulaski, 247 S.E.2d 824 (Va. 1978), the 
Supreme Court of Virginia set forth the 
history of the Arlington County case, and 
noted that it and another federal case 
“clearly demonstrate that wide discretion 
may be exercised by a governing body in 
establishing a nonsuspect classification.”! 

In Jones v. City of Jennings, 595 S.W.2d 
1, 4 (Mo. App. 1979), the court cited 
Arlington County for the proposition that 
“[a] community may in the exercise of its 
police powers restrict the flow of traffic 
into a residential area in order to reduce 
noise, traffic hazards and litter.” 

In Greene v. City of Memphis, 610 F.2d 
395 (6th Cir. 1979), the city closed a street 
connecting a white neighborhood with a 
black one. Black residents brought a civil 
rights action against the city, contending 
that the closing of the street was in violation 
of the 13th amendment. The district court 
ruled for the city, but the Sixth Circuit 
reversed. The majority opinion acknowl- 
edged the Arlington County case, but did 
not discuss it at any length. Judge 
Celebrezze’s dissent relied upon Arlington 
County for his conclusion that the street 
closing was valid, since “distinctions 
between residents and nonresidents of a 
local neighborhood are not invidious.” 
The case found its way to the United States 
Supreme Court, which reversed and rein- 
stated the district court’s decision. City of 
Memphis v. Greene, 451 U.S. 100 (1981). 
The Court cited Arlington County for the 
proposition that “residential interest in 
comparative tranquility is also unquestion- 
ably legitimate,” and that zoning could be 
used to further this legitimate police-power 
objective.'4 The Court upheld the street 
closing because there was no evidence that 
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the city in its decision was favoring con- 
trived or pretextual interests.!5 

Under Arlington County and its progeny 
it is safe to say that a local government has 
a great deal of discretion to determine who 
can park where, and the concerns expressed 
by some courts prior to Arlington County 
probably do not have continuing validity. 
But what are the parameters of the legisla- 
tive power in this regard? Certainly the 
police-power objectives that the Supreme 
Court cited in support of the validity of 
nonresident parking restrictions are rather 
amorphous, and difficult to discredit. It is 
a simple matter for a local government to 
use the right buzz words in the preamble to 
its nonresident parking ordinance, even 
though the actual reasons for the non- 
resident parking limitations might be quite 
different.6 


City of Maitland v. Orlando 
Bassmasters Assoc. 

Perhaps the most interesting case on the 
issue since Arlington County emanates 
from Florida. In City of Maitland v. 
Orlando Bassmasters Assoc., 431 So.2d 
178 (Fla. 5th DCA 1983), the city passed an 
ordinance prohibiting nonresidents from 
obtaining parking permits in a lakeside 
park. The parking spaces were “in con- 
venient proximity to boat ramp facilities in 
the park.”!7 The city’s stated reasons for 
denying permits to nonresidents were the 
congestion caused by traffic, the deleterious 
effect upon nearby residents, and the lack 
of adequate parking for everyone.'8 The 
city understandably relied upon Arlington 
County. The trial court held the ordinance 
invalid because there was “no substantial 
reason” to discriminate against nonresi- 
dents. The Fifth District affirmed, dis- 
tinguishing Arlington County on the 
following basis: 

Arlington is distinguishable from the instant 
case. Here, the goal of the ordinance is not to 
curtail air pollution, noise or traffic. Rather, the 
ordinance is intended solely to give residents 
preference over nonresidents in the use of park- 
ing spaces in the park. There has been no 
showing that the nonresidents cause any more 
harm than the residents in parking and, indeed, 
the trial court noted that the restriction, which 
forces the nonresidents to make a u-turn to park, 


increases rather than lessens the hazards to 
safety in the surrounding area.'9 


The court perceived that the real intent 
of the ordinance was to preserve the finite 
parking spaces for the residents at the 
expense of nonresidents. This, the court 
seemingly held, was not a legitimate police- 
power objective.2” The interesting thing 
about the City of Maitland case is that it 
recognized that nonresident parking ordi- 


@y 

The Ace } 

: Home 


nances can be used by local governments to 
restrict nonresident access to the limited 
amenities of the community. 

So what about this discrimination—can 
the residents of an area use their collective 
legislative power to limit nonresident access 
to local resources? The Arlington County 
case does not address this issue, presumably 
because the ordinance furthered several 
valid police-power objectives, viz., reduc- 
tion of pollution, encouragement of car- 
pooling, and preservation of the residential 
character of neighborhoods. Even so, there 
is language in Arlington County that lends 
encouragement to local governments: 


Acommunity may also decide that restrictions 
on the flow of outside traffic into particular 
residential areas would enhance the quality of 
life thereby reducing noise, traffic hazards, and 
litter. By definition, discrimination against non- 
residents would inhere in such restrictions.?! 


Our peninsular state presents a good 
testing ground for the discrimination issue, 
since some waterfront communities are 
limiting the ability of nonresidents to park 
near the beaches, and thereby indirectly 
limiting access to the beaches themselves. 
The residents undoubtedly feel that they 
are entitled to a preference, and that the 
beaches should not be trampled upon by 
the thundering herd of nonresidents. Non- 
residents would retort that the beaches 
belong to all, and that if limitations upon 
use is necessary to preserve the resource, 
the limitations should apply to residents 
and nonresidents alike. Both groups 
present compelling arguments, and the 
foregoing cases demonstrate that the judi- 
cial system has not directly confronted the 
issue in the parking context. 

A case that addresses an analogous issue 
is Baldwin v. Montana Fish and Game 
Commission, 436 U.S. 371 (1978). There 
the dispute centered upon whether 
Montana could discriminate against non- 
resident hunters in the issuance of elk- 
hunting licenses. Nonresident hunters were 
charged more, and there was a numerical 
limitation on how many licenses could be 
issued to them. Montana explained the 
discrimination on the basis of the limited 
number of elks available, reasoning that 
residents of the state should have the first 
shot at them. The Court first analyzed the 
Montana licensing scheme under the priv- 
ileges and immunities clauses of the fifth 
and 14th amendments. The Court noted 
that the citizens of one state may not 
discriminate against the citizens of another 
state, but that “[i]t has not been suggested, 
however, that state citizenship or residency 
may never be used by a State to distinguish 
among persons.”?2 


Justice Blackmun, writing for the 
majority, held that states have “complete 
ownership over wildlife within their 
boundaries, and, as well, the power to 
preserve the bounty for their citizens 
alone.”23 The Court also examined the 
Montana licensing scheme under the equal 
protection clause, noting that no funda- 
mental right was implicated. The Court 
concluded that “[tJhe legislative choice was 
an economic means not unreasonably 
related to the preservation of a finite 
resource and a substantial regulatory 
interest of the State.”24 Thus, the Baldwin 
case would seemingly allow a state to 
discriminate in favor of its residents in the 
allocation of finite resources. Though the 
rationale of Baldwin seems at odds with 
the City of Maitland case, it is difficult to 
strictly compare the two because of their 
obvious factual and legal differences. 


Impact on Fiorida’s Nonresidents 

The Supreme Court cases seem to give 
governments wide latitude in discrimi- 
nating against nonresidents, even when the 
problem is not caused peculiarly by non- 
residents. But the Florida Constitution has 
its own equal protection clause.*5 Florida 
courts can, of course, interpret the Florida 
Constitution more strictly than the federal 
courts do the United States Constitution.”6 
Florida depends uniquely on nonresidents 
for its economic well-being, with many 
nonresidents owning property and paying 
taxes here. At the same time, because there 
is perhaps more competition between resi- 
dents and nonresidents in our state than in 
any other, the Florida courts might be 
compelled to take the lead in deciding this 
constitutional issue, but there is no 
guarantee that they will reach the same 
ultimate conclusion as the courts of other 
jurisdictions. 

The City of Maitland case indicates that 
our courts might show a more solicitous 
concern for nonresidents, and this seems 
desirable in terms of basic fairness, at least 
in the context of parking ordinances. The 
difference between residents and non- 
residents in Florida is often tenuous. A 
nonresident who has owned property ina 
community for 20 years certainly has as 
good a claim upon the community’s ameni- 
ties as a resident of six-months’ standing. If 
a limitation upon parking is necessary, it 
should apply to residents and nonresidents 
alike. BJ 
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In City of Memphis the Supreme Court held 
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Family Law 


Child Custody Contests Between Parents and 
Third Persons: An Uncertain Standard 


by Douglas A. Wallace 


Florida courts decide the issue of child 
custody between competing parents on the 
basis of the best interests and ultimate 
welfare of the child. Although the applica- 
tion of this standard to the facts of 
particular cases may occasionally be diffi- 
cult, the legal rule itself is well settled both 
by statute! and case law.? On the other 
hand, there is no statute applicable to the 
related problem of child custody contests 
between parents and third persons, and the 
case law in this area is confused and 
unsettled. The Florida courts have followed 
two different legal rules for resolving child 
custody disputes between parents and third 
persons for approximately 30 years. One 
rule focuses on the “natural rights of the 
parents.” The second emphasizes the “best 
interests of the child.” This column will 
review the two rules as expressed in the 
Florida cases, make a critique of the current 
state of the law, and offer a suggestion for 
reform. 


The Natural Rights of the Parents Rule 

Florida courts have traditionally 
affirmed the natural rights of parents to 
enjoy the custody, fellowship, and 
companionship of their offspring.3 The 
natural rights of the parents rule holds that 
a stranger may not be awarded the perma- 
nent custody of children unless the parents 
have relinquished their rights or are unfit. 
The Florida courts have applied this rule in 
many cases, both early and recent. 

When parents have abandoned the care 
of their children to a third person for a 
substantial period of time, the Florida 
courts have often found a surrender of the 
parental right to custody. For example, in 
Hart v. Howell, 154 Fla. 878, 19 So.2d 317 
(19443, the Florida Supreme Court reversed 
a lower court order granting custody of a 
child to the father against the grandparents 
of the child where the father had abandoned 
the child to the grandparents at the child’s 
birth and had shown no interest in him for 


a period of nine years. The father’s volun- 
tary “abdication” of responsibility for the 
child, the court held, was sufficient to 
forfeit his natural right to custody. Many 
other reported decisions have found an 
abandonment of the child and approved a 
custody award to a relative of the child 
against a parent under similar circum- 
stances.‘ 

Under the natural rights of the parents 
rule, parents may also forfeit their rights to 
custody of their children by demonstrated 
unfitness. In Grant v. Corbitt, 95 So.2d 25 
(Fla. 1957), for example, evidence estab- 
lished that the child had been living with 
his mother and stepfather in an intolerable 
home atmosphere from which the child 
emerged “underweight, undernourished, 
and witha vitamin deficiency,” and weigh- 
ing only 79 pounds at age fifteen, The 
Florida Supreme Court affirmed a lower 
court order awarding custody of the child 
to his aunt against the mother. The evidence 
in the case established parental unfitness 
sufficient to warrant a suspension of the 
mother’s custodial rights. Other reported 
decisions also approve child custody 
awards to relatives against parents demon- 
strated to be unfit.5 

On the other hand, in cases where 
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parental unfitness or abandonment of the 
child by the parent is not established, 
parents prevail in custody contests with 
third persons under the natural rights of 
the parents rule. For example, in Busbee v. 
Weeks, 80 Fla. 323, 85 So. 653 (1920), the 
trial court ruled against the father and 
awarded custody of his child to the maternal 
grandparents who had taken the child into 
their home upon the death of the child’s 
mother. The father had placed the child 
with the grandparents until he could pro- 
vide for the child’s care. The Florida 
Supreme Court reversed the trial court’s 
decision, holding that the father was 
entitled to custody in the absence of a 
showing that his legal rights had been 
relinquished or forfeited or that he was 
unable to care for the child. In Behn v. 
Timmons, 345 So.2d 388 (Fla. Ist DCA 
1977), a more recent case involving similar 
facts, the First District Court of Appeal 
followed Busbee v. Weeks. Parents have 
prevailed in custody contests with relatives 
under the natural rights of the parents rule 
even in cases in which the ties of affection 
between the child and the relative were 
stronger than those between the child and 
the parent® and where material advantages 
favored the third person.” 

To summarize, under the natural rights 
of the parents rule as developed in the 
Florida cases, parents have prevailed in 
custody contests with third persons unless 
the evidence has established one or both of 
the following factors: (1) the parent or 
parents are unfit; or (2) the parent or 
parents have knowingly and voluntarily 
abandoned the child toa third person fora 
substantial period of time under circum- 
stances indicating an intention to relinquish 
parental rights and responsibilities.® 


The Best Interests of the Child Rule 
Not all of the Florida cases, however, 

have followed the natural rights of the 

parents rule. On the contrary, many of the 
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Florida decisions determine the custody 
issue between parents and third persons on 
the basis of the best interests of the child.? 
In these cases, the opinions typically 
describe the question of the best interests 
and ultimate welfare of the child as “para- 
mount” over the rights of other parties to 
the proceeding, including the natural 
parents.!° Several decisions applying the 
best interests of the child rule have 
approved custody awards to third persons 
against parents in the absence of parental 
unfitness or abandonment. 

The first time the issue of the best 
interests of the child was invoked in Florida 
to support an award of child custody toa 
third person against a parent in the absence 
of evidence of parental unfitness or 
abandonment was in Cone v. Cone, 62 
So.2d 907 (Fla. 1953). The trial court in 
Cone had awarded custody of two minor 
children to their mother in a divorce pro- 
ceeding. Two years later the mother was 
killed in an automobile accident. The father 
then moved for custody of the children. 
The maternal grandmother of the children 
intervened in the proceedings and also 
sought custody of the children. It appeared 
that the grandmother’s capacity to care for 
the children was somewhat greater than 
the father’s. Nevertheless, the trial court 
made no finding of parental unfitness or 
abandonment and awarded custody to the 
father. On appeal, the Florida Supreme 
Court determined that the best interests of 
the children would be served by awarding 
custody of them to the grandmother. 
Ignoring the conflict with its prior decision 
in Busbee v. Weeks, the court reversed the 
trial court’s decision and remanded the 
case for an award of custody to the grand- 
mother. This reversal of the trial court’s 
award of custody to the father in the 
absence of parental unfitness or abandon- 
ment represented a new approach in 
Florida to the resolution of child custody 
disputes between parents and third persons. 
The First District Court of Appeal followed 
Cone in Scott v. Singleton, 378 So.2d 885 
(Fla. lst DCA 1979), a case involving very 
similar facts. 

Gorman v. Gorman, 400 So.2d 75 (Fla. 
5th DCA 1981), involved a proceeding for 
dissolution of marriage between a father 
and his wife, the stepmother of his six 
children by a previous marriage. The trial 
court found both parties “fit and proper 


parents,” but awarded the stepmother: 


custody of the father’s five-year-old son. 
The Fifth District Court of Appeal found 
the trial court’s decision to be in accord 
with the best interests and welfare of the 
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child and affirmed. Another recent decision 
applying the best interests of the child rule 
to favor a stepparent for custody against 
the natural parent in the absence of a 
finding of unfitness or abandonment is 
Grooms v. Harvey, 418 So.2d 467 (Fla. 
2nd DCA 1982). 

As the review of the cases discussed 
above demonstrates, Florida courts have 
often invoked the issue of the best interests 
of the child to justify a custody award in 


favor of a third person in the absence of 
parental unfitness or abandonment. The 
results in these cases may differ substan- 
tially on similar facts from cases which 
follow the natural rights of the parents 
rule. 


Inconsistent Legal Rules 
and Uncertainty 

It would be convenient for purposes of 
analysis if one could demonstrate that the 
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“traditional” view of the problem under 
review embodied in the natural rights of 
the parent rule had been superseded by the 
more “modern” best interests of the child 
rule. The Florida cases, however, do not 
support this view of the matter. It is true 
that the issue of the best interests of the 
child was not invoked to support an award 
of custody to a third person against a 
parent in the absence of parental unfitness 
or abandonment until the decision in Cone 
v. Cone in 1953. Nevertheless, with the 
exception of the Second District, each of 
Florida’s five district courts of appeal has 
applied the natural rights of the parents 
rule in a case decided after 1953 to support 
an award of custody to a parent against a 
third person where the facts of the cases 
suggested an opposite result under the 
holding in Cone." 

Each of the five district courts of appeal 
has also followed the best interests of the 
child rule.!2 And to add to the confusion, 
the Florida Supreme Court itself called its 
holding in Cone into serious question ina 
case decided only four years later, State ex 
rel. Sparks v. Reeves, 97 So.2d i8 (Fla. 
1957). Thus, the Florida courts have been 
applying two distinct and inconsistent legal 
rules to the same factual situation for 
approximately 30 years. Exacerbating the 
situation, the opinions of the appellate 
courts have generally failed to acknowledge 
that there are two conflicting rules. Deci- 
sions which apply the natural rights of the 
parents rule simply ignore the cases which 
apply the best interests of the child rule and 
vice versa.!3 The inconsistency and uncer- 
tainty which result from this situation is 
unsatisfactory for two reasons. 

First, an attorney representing a party to 
a child custody dispute between a parent 
anda third person cannot adequately deter- 
mine and advise the client of the applicable 
law. Second, the existence of two conflict- 
ing legal rules applicable to the same 
factual problem inevitably produces incon- 
sistent results in cases with similar facts. Of 
course, the result in many cases will be the 
same no matter which rule is applied. A fit 
and proper third person will prevail under 
either rule against parents who are unfit or 
who have abandoned their children. And 
model parents will obviously retain custody 
of their children under any reasonable 
legal theory. 

Many of the reported cases, however, 
involve mothers and fathers who fall 
between these extremes. The parents in 
these cases are generally neither unfit 
villains nor models of parental perfection.'4 
Moreover, these cases typically have un- 
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usual and compelling facts favoring a 
custody award to the nonparent.!5 The 
natural rights of the parents rule favors the 
parents in these borderline situations; the 
best interests of the child rule often gives 
the edge to the nonparental custodian. 
Thus, while the question of which legal rule 
is to be applied will be academic in some 
cases, it will strongly influence the result in 
many others. 


The Rules Compared 

There are two basic interests at stake in 
any litigation between parents and third 
persons concerning child custody. These 
interests, which are not necessarily con- 
flicting, are: (1) nurturing the parent-child 
relationship and preserving the integrity of 
the family unit; and (2) promoting the 
welfare of the child. In litigation between 
competing parents for child custody, on 
the other hand, only the second interest is 
involved. The first interest is not a factor in 
custody disputes between competing 
parents for two reasons. First, in such 
litigation the integrity of the family unit 
will already have been breached by separa- 
tion or dissolution of marriage; second, 
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whether the father or the mother prevails, 
the child will at least remain in the custody 
of one parent. 

The best interests of the child standard is 
thus completely appropriate for the resolu- 
tion of custody contests between com- 
peting parents. Both adverse parties stand 
on an equal footing in such disputes, and 
the only interest to be considered is the best 
interest of the child. This is not the case in 
the context of a custody dispute between a 
parent and a third person. Here the parent 
is by definition the preferred party. Parents 
do not stand on an equal footing when 
contending with others for custody of their 


own children. Even though the parents’ 


conduct toward their children may not be 
faultless, they must always receive first 
consideration for custody against strang- 
ers. This principle of “natural law” stems 
from our society’s interest in nurturing the 
parent-child relationship and preserving 
the family unit.46 When a court considers 
only the “best interests of the child” in 
deciding a custody dispute between parents 
and third persons, it will very likely devote 
insufficient consideration to the equally 
important interest of society, the parents, 
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and the child in fostering the integrity of 
the family unit. For this reason, the best 
interest of the child rule as it has been 
applied in Florida cases such as Cone v. 
Cone and Scott v. Singleton is inadequate 
to take into account both interests at stake 
in child custody contests between parents 
and third persons. 

On the other hand, the natural rights of 
the parents rule not only recognizes the 
preferred standing of parents in child 
custody contests with others, it also recog- 
nizes that unfit parents will forfeit their 
rights to custody of their children. Only the 
natural rights of the parents rule adequately 
encompasses both interests at stake in 
custody litigation between parents and 
third persons. 


Recent Trends 

Until very recently, the trend in the 
Florida decisions appeared to be in favor 
of the best interests of the child rule. In 
1983, however, the pendulum began to 
swing in the opposite direction. A thought- 
ful and comprehensive opinion written by 
Judge Anstead for the Fourth District 
Court of Appeal, Jn re Guardianship of 


should 
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D.A. McW., 429 So.2d 699 (Fla. 4th DCA 
1983), reconsidered the natural rights of 
the parents rule and reaffirmed it as the 
applicable Florida law. The Fifth District 
Court of Appeal quickly followed D.A. 
McW. in Johnson v. Richardson, 434 
So.2d 972 (Fla. Sth DCA 1983), and in an 
en banc opinion in Pape v. Pape, 444 So.2d 
1058 (Fla. Sth DCA 1984). 


Conclusion 

The natural rights of the parents rule 
cannot be harmonized with the best 
interests of the child rule as applied in cases 
suchas Cone v. Cone. The Florida Supreme 
Court and Florida’s five district courts of 
appeal have followed both rules with incon- 
sistent results ina number of cases decided 
during the last 30 years. The best interests 
of the child rule, the author contends, is 
inadequate to resolve satisfactorily the 
interests at stake in child custody litigation 


between parents and third persons. In 
order to eliminate the confusion in the case 
law and to reaffirm the natural rights of the 
parents rule as the applicable standard for 
resolving such controversies, the author 
suggests that the Florida Supreme Court 
should specifically recede from Cone v. 
Cone and approve the natural rights of the 
parents rule as the law of this state at the 
earliest opportunity. In the alternative, the 
legislature could accomplish the same result 
by appropriate legislation. A failure by 
either the court or the legislature to act 
risks many more years of confusion and 
uncertainty in this area of Florida law. BI 
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Douglas A. Wallace is a sole practi- 
tioner in Bradenton. He graduated 
Jrom Princeton University in 1969 and 
received his J.D. degree from Yale 
Law School in 1972. 

He writes this column on behalf of 
the Family Law Section, Marsha B. 
Elser, chairman, and Cynthia L. 
Greene, editor. 
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Marriage and Family Law 
Agreements 

Shepard’s/ McGraw-Hill announces 
publication of Marriage and Family Law 
Agreements, by Samuel Green and John 
V. Long. 

The book gives the practitioner an over- 
view of all aspects of family law and 
practice today. The authors examine the 
leading cases, and suggest practical 
solutions to the most common family law 
problems. 

Marriage and Family Law Agreements 
includes a listing of the history of marriage 
and explains antenuptial agreements and 
divorce. The authors provide discussions 
of artificial insemination, surrogate 
motherhood, and adoption. 

The book includes a unique chapter on 
cohabitation. Marriage and Family Law 
Agreements also supplies current coverage 
of paternity actions, illegitimacy, and 
termination of parental rights. 

1984 edition. One hardbound volume, 
approx. 494 pages. Annual updating 
planned. $70 plus $3.90 postage and 
handling. Available from the publisher, 
P.O. Box 1235, Colorado Springs, CO 
80901. 


International Law Developments 

The Digest of United States Practice in 
International Law, 1979 presents a variety 
of materials that reflect actions of the 
government affecting or affected by inter- 
national legal developments. It is the 
seventh in a series of annual volumes 
published by the Department of State, and 
is the only official U.S. Government guide 
to international law. 

The Digest of 1979 activity describes 
measures undertaken by the United States 
in the effort to obtain the release of the 
American hostages in Iran. The volume 
also includes specific actions in connec- 
tion with the signing of the 1979 Peace 
Treaty between Egypt and Israel, as well as 
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the range of treaty-related issues, and the 
general peace effort. In addition, the 
Digest includes copious extracts from 
briefs filed by the United States on issues of 
sovereign immunity and the scope of the 
act of state doctrine. These extracts will be 
useful to courts, attorneys, and libraries 
specializing in international law. 

An invaluable reference on international 
law, the Digest of United States Practice in 
International Law, 1979, stock number 
044-000-01937-0, is available for $22. Send 
prepayment to Dept. 36-FC, Superinten- 
dent of Documents, Washington, DC 
20402, or to order by VISA or MasterCard 
call (202) 783-3238. 


Today’s Legal System—More Than 
Law Alone 

When speaking of the legal profession, 
most books on the topic are solely 
concerned with the social structure of law 
and neglect to consider the equally- 
influential aspect of judicial politics. 

Now, Judicial Politics {rom Jerome R. 
Corsi (Ph.D., Harvard) and Prentice- 
Hall— 1984, 372 pages, $17.95, integrates 
pertinent information from anarray of dis- 
ciplines, including political science, 
economics, sociology and history, as it 
displays the multi-sided nature of law. 
Based on decades of prior sociological and 
political scientific analysis of the legal 
system, this all-inclusive guide covers the 
entire legal system: “from the law school 
experience, the law practice within various 
identifiable strata, and the recruitment and 
selection of judges. . . toan examination of 
the courts, the economic realities of 
dispute resolution, the influences behind 
judicial decision making, and more.” 

Corsi leaves no stone unturned, as he 
details and contrasts the practices of the 
legal system, utilizing the essential 
analytical skills of the professional politi- 
cal scientist. He deals with a wide range of 
educational, professional, organizational, 


institutional, procedural, economic, and 
substantive issues bearing on the interac- 
tion of politics and justices as he examines 
law school admissions and _ teaching 
methodologies, stratification and 
discrimination in the profession, legal 
assistance to the poor, decision making by 
judges and juries, and much more. 

Law school students and teachers, prac- 
ticing professionals, and political scientists 
alike may benefit from this real-life look at 
today’s legal structure—a social, eco- 
nomic, and political system all-in-one. The 
book is available from Beverly Vill, at 
Prentice-Hall, Inc., Englewood Cliffs, NJ 
07632. 


The Product Safety Book 

The Consumer Federation of America 
has released its new 441-page encyclopedia 
of consumer product salety, The Product 
Safety Book. 

Coauthored by Executive 
Director Stephen Brobeck and Product 
Safety Director Anne Averyt, the book 
identifies potential hazards in products, as 
Brobeck notes, “from Rolls Royces to 
reserpine to relrigerators, from mobile 
homes to matches to the Mayo Diet.” 

Two-thirds of the information was 
drawn from government sources and 
Consumer Reports, which Consumers 
Union allowed the authors to use. 

“The principal purpose of the book is to 
give consumers information they can use 
to avoid unsafe products and to use 
necessary, but potentially hazardous 
products safely. This is why, for many 
products, precautions as well as hazards 
and potentially unsale models are listed.” 
said Brobeck. 

The Product Safety Book may be 
purchased trom the CFA office at 1314 
14th Street NW, Washington. D.C., 20005. 
for $9.95. which includes postage and 
handling. 


Antitrust Publications 


Criminal antitrust litigation, limiting the 
purchase of goods, and exclusive distribu- 
torships are the topics of three recent 
publications of the American Bar Associa- 
tion Section of Antitrust Law. 

Criminal Antitrust Litigation Manual is 
the first single volume to focus entirely on 
the procedures and substantive issues raised 
in federal criminal antitrust litigation. The 
authors have prepared the manual for use 
by criminal antitrust litigators for either 
the prosecution or defense. 

Specific topics discussed include: ar- 
raignment and pleas, representation by 
counsel, plea bargaining, pretrial prepara- 
tion, the trial itself, post-trial motions, 
sentence and judgment, and appeal. Each 
area includes subtopics that explain the 
procedures in depth. 

The 655-page manual is available for $55 
plus $2 for handling from The American 
Bar Association, Order Fulfillment Depart- 
ment, 1155 East 60th Street, Chicago, 
Illinois 60637. 

Vertical Restrictions Upon Buyers Limit- 
ing Purchases of Goods from Others is part 
of a new monograph series published by 
the Section of Antitrust Law. This mono- 
graph deals with vertical restrictions that 
limit a purchaser’s freedom to buy from 
firms that compete with the seller. 

The monograph divides the vertical 
restrictions into the following categories: 
Tie-ins, an arrangement whereby the pur- 
chase of one product is conditioned upon 
the purchase from the seller of a second 
product; package licensing, in which a 
licensor combines more than one patent or 
copyrighted product under an indivisible 
“package” license; and full-line forcing, a 
requirement that purchasers agree to pur- 
chase the seller’s full line of products. 

This 98-page monograph is available for 
$10 plus $2 for handling from The 
American Bar Association, Order Fulfill- 
ment Department, 1155 East 60th Street, 
Chicago, Illinois 60637. 

The third new publication, Refusal to 
Deal and Exclusive Distributorships, is the 
complement to Vertical Restrictions Upon 
Buyers Limiting Purchases of Goods from 
Others. 

Nothing related to the distribution of 
goods and services in the economy has 
provoked more antitrust litigation than 
refusal to deal. This monograph describes 
the variety of refusals to deal, explains why 
they exist, and explores how they have 
been and might be treated under the anti- 
trust laws and related legislation. 

This 64-page monograph is available for 


$10 plus $2 for handling from The Ameri- 
can Bar Association, Order Fulfillment 
Department, 1155 East 60th Street, Chi- 
cago, Illinois 60637. 


Computer Law Books 


To meet the growing need for computer 
law information, West Publishing 
Company announces two new books by 
Professor Steven L. Mandell, Computers, 
Data Processing, and the Law,and Compu- 
ters, Data Processing, and the Law: Text 
and Cases, the professional edition. 

Two versions of the book are available 
to suit individual needs. The shorter, 233- 
page softcover volume presents the func- 
tional aspects of data processing manage- 
ment and how to maximize its value to 
organizations. The longer, 1,083-page 
hardcover professional edition adds to the 
softcover information with two more parts 
covering computer records in court and 
computer tax considerations, plus an index 
of cases and almost 200 edited court 
opinions to further expand on the basic 
text. 

Both versions of the book offer complete 
coverage of the legal system’s impact on 
the computer industry with topics ranging 
from writing computer programs for sale 
to computer crime and privacy, to systems 
design considerations. An “Implications 
for Action” section is found at the end of 
each part and offers recommendations 
when beginning any computer-related 
project including what to consider when 
acquiring computer hardware; contract 
law concerning computer acquisition; 
suggestions for the computer programmer 
in the matters of liability and protection of 
original material; and more. Each book 
includes five to six key court cases at the 
end of each part to illustrate the particular 
area of computer law discussed. 

For more information on either version 
of Steven L. Mandell’s Computers, Data 
Processing, and the Law, write to West 
Publishing Company, 6F, 50 W. Kellogg 
Blvd., P.O. Box 43526, St. Paul, MN 
55164. 


Directory of Federal Judges 

A recently released directory lists judges 
who have served in the United States 
courts over the last 200 years. Originally 
published in commemoration of the Bicen- 
tennial and of the contribution that federal 
judges have made to the growth and 
preservation of the nation, Judges of the 
United States has been expanded to 
include more than 2,000 entries. 


Each entry includes personal and pro- 
fessional background and highlights the 
achievements and honors of the 
individuals who have served as judges of 
the United States. The directory also 
includes indexes in which the judges are 
listed alphabetically, by appointing 
president, and by year of appointment. 
The publication is intended to be a “living” 
biographical directory and will be revised 
periodically as new federal judges are 
confirmed. 


The 681-page directory, Judges of the 
United States, stock number 028-004- 
00056-7, is available for $20. Send 
prepayment to Dept. 36-FU, Superintend- 
ent of Documents, Washington, DC 
20402, or to order by Master Card or VISA 
call (202) 783-3238. 


Small Claims Courts 

Small Claims Court in Florida— Your 
Day in Court is a guide for nonlawyers to 
the Florida summary procedure court or 
what is more commonly called, “small 


‘claims court.” Authors John F. Longley 


and David Rand, Jr., Florida Bar members 
from Port St. Lucie, caution the reader 
that the book will not teach how to practice 
law but will assist as the nonlawyer repre- 
sents himself in court. 


The book is written in easy-to-under- 
stand terminology and follows a simple 
outline form. The entire book is divided 
into 11 chapters, designed to take the 
reader from the time a wrong was com- 
mitted, to trying to settle the dispute, and 
finally to having to file a lawsuit to correct 
the grievance. 


Legal forms, sample letters, law suit 
forms, instructions for each form, and a 
glossary of legal definitions are included. 
Cases involving automobile repair, services 
rendered, charge accounts, goods sold and 
delivered, past due accounts, bad checks, 
promissory notes, landlord and tenant 
controversies, security deposits, and mobile 
heme controversies are explained. 

The authors stress settling a case before 
filing a lawsuit as being always the best 
course to take. “You should only sue if all 
attempts have failed to reach a fair settle- 
ment with the opposing person,” note 
Longley and Rand. 


Small Claims Court in Florida— Your 
Day in Court costs $21, including sales tax, 
shipping and handling. Copies of the 325- 
page book may be ordered from Court- 
house Press, P.O. Box 85-7096, Port St. 
Lucie, Florida 33485. 8! 
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The Florida Nord Bar Review Course offers a complete study program, which enables you to 
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The program includes complete printed materials and practice Bar Exam grading and analysis. 
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MEDICAL, DENTAL & PODIATRY MAL- 
PRACTICE. Brochure. Medical and dental 
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courts. Complete laboratory services. 
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The September directory issue 
of The Florida Bar Journal will 
have a special “Lawyer Listings” 
section. Tell others about your 
special abilities in a reference 
book that stays on lawyers’ 
desks all year. For more infor- 
mation, call The Florida Bar 
Journal, 904/222-5286. 
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TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design plus 
goods or services. FEES: TRADEMARK OFFICE 
Files—Wordmark—$50. 2 or more—$45 each. 
COMMON LAW—$25 additional. EXPANDED 
COMMON LAW—$70 additional. DESIGNS—$60 
per class. COPIES extra. 
COPYRIGHT—Supply title/author/regs—FEE: 
$80. 2 or more—$75 each. 
GOV'T LIAISON—Ali agencies—SEC(10K's), ICC, 
FTC, Court Records, Congress. Records, etc. Fee 
on request. 
APPROVED-—Our services meet standards set for 
us by a D.C. Court of Appeals Committee. 

Over 30 years successful experience — Not connected 


with the Federai Government. 
GOVERNMENT LIAISON SERVICES, INC. 
Suite 209, 3030 N. Fairfax Dr. @ P.O. Box 10648 


Arlington, VA 22201 e Arlington, VA 22210 
Phone: (703) 524-8200 


PATENTS, TRADEMARKS 
(8 PRODUCT LIABILITY 


We provide the services you most 
frequently require for your Patent, 
Trademark & Product Liability Clients. 


Write or phone for our Free Form File 
#11, with our Schedule of Fees & 
Services, including our “Public Notice” 
searches of the records of the U.S. 
Patent & Trademark Office. 


N APATCO 


200 Park Avenue Suite 303 East 
\ New York, NY 10017 (212) 661 - 8600 


MISSING 
HEIRS? 


* * 


WE FIND 
HEIRS 
WORLDWIDE 
AT OUR OWN 
EXPENSE 


TRY US FIRST ON ANY CASE! 


Phone collect (305) 368-0055 or write 


FIDUCIARY RESEARCH, INC. 
P.O. BOX 1874-J 
Boca Raton, FL 33429-1874 


Serving Florida lawyers since 1966 


ac’ 


Name 


A Service for Lawyers 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Address 


BRC 


The course the others imitate 
Law School 


Telephone (area code 


) 


Year graduated 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


A Diary is a must!! 


MAKE-YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


e Reasonably priced at $23.00 


e Your name embossed in gold on 
the front cover at no extra charge 
e@ Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1984 483 


@ 
Florida’s best barr 
: = 
\ 
a 
a a 
a 
= 
| 


conduct. Full credentials and references 
available on request. Certified Nationai 
Academy of Police Specialists (N.A.P.S.) 


POLICE PROCEDURES “GOLF es GULF” 


The nation’s most experienced police 


procedures and standards specialist. Univ. Home of the Fla. Women’s Open 
criminologist and police malpractice CHAMPIONSHIP 27 HOLE COURSE 
authority who has worked with both plaintiff A THE AUTIEUL 
and defense in over 350 civil actions in 48 i 
states—featured on “60 Minutes.” in = GOLF AND HOSPITALITY. 
Newsweek, U.S. News and World Report, Bl aes 

etc. Extensive experience in police litigation FISHING — 

involving excessive force, intentional and | 

negligent use of firearms, improper use of 

police vehicles, and standards of police 


Dr. George Kirkham 0. 116 
and Inc. = CRYSTAL RIVER, FL 32629 
took 1904) 795-4211 
Box FLA (800) 342-0640 
(904) 222-2476 (70 MILES NORTH OF TAMPA) 


Advertisers Index 
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SHARPEN YOUR SKILLS 
GAIN A DECISIVE EDGE 


The Primer on Medical Malpractice. This is a skills “how to do it” book, 
not found in libraries, useful in every malpractice case. It is the guide that 
helps you discover, understand, prepare and present the medical 
malpractice case. 


The Primer on Thermography. The only complete Thermography text- 
book. 200 pages and 125 color pictures of quick, easy to understand 
Thermography. Everything you need to know for discovery and 
courtroom use. 


The Primer on Soft Tissue Injuries. A complete guide to objective and 
subjective findings in soft tissue injuries, strains, sprains, dislocations and 
how to recognize important findings and omissions. The Primer explains 
how to chart and rate loss and plan factual presentations. 


The Weight of Medical Evidence. Twelve one-hour cassettes teach 
how to evaluate and prepare the personal injury case, claims, 
pretestimony conference, depose the treating physician and relate the 
injury to the accident. A 200-page text is included. Six CLE credits in Trial 
Practice, Personal Injury and Wrongful Death, Trial Practice - General, 
Workers’ Compensation, Criminal Law, Appellate Practice and General 
Practice. 


About the Author. Harry Rein, J.D., M.D., is a doctor lawyer, and a 
recognized expert, author, lecturer on these subjects. He has combined his 
experiences, extracted winning concepts, corrected poor techniques and 
created these skills books for lawyers, doctors, and claimspeople. Each of 
these works is unique. 


Complete the coupon below, enclose a check in the proper amount and 
send to: 
eee eee eee SSS SSS SSS SS SS 
SKILLS BOOKS 
3803 Lake Sarah Drive 
Orlando, FL 32804 


Primer on Medical Malpractice at $100 

Primer on Soft Tissue Injuries at $25 

Primer on Thermography at $85 

Weight of Medical Evidence (12 cassettes and book) at $125 
(Deduct 10% discount if you order two of above; deduct 15% for three; 
deduct 20% if ordering all four.) 
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INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


Demonstrate ‘“‘hidden pain’ where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


P Assess extent and severity of chronic conditions 
Provide permanent evidence in claims involving 


questions of soft-tissue injury Illustrate soft tissue injuries 


YOUR REFERRAL CENTER ABOUT OUR MEDICAL CONSULTANT... 


The thermographic studies are *‘~‘erpreted by and 
under the direct supervision of Harry Rein, J.D. M.D., the 

Thermographic Medical Associates, Inc. provides the highest author of ‘““The Primer On Soft Tissue Injuries,’ ““The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,’ and “The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.’’ Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personai injury cases 
adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc. 


1950 Lee Road @ Suite 103 @¢ Winter Park, FL 32789 @ (305) 629-4280 6601 Southpoint Dr. N. @ Ste. 240 ¢ Jacksonville, FL 32216 © (904) 739-2578 
500 S.E. 17th Street e@ Suite 226 e Ft. Lauderdale, FL 33316 © (305) 462-8622 4450 Belden et Ave. @ Ste. 702 ¢ Canton, Ohio 44718 © (216) 492-8114 


graphic evaluation of various musculoskeletal conditions including 
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In those days, your first supreme 
court appearance was often your last 
appearance. Anywhere. And the verdicts 
were based more on personalities than 
precedents. 

Today, that’s all changed. But you could 
still find yourself at the mercy of another 
legal anchronism: a computer-assisted 
research system that’s not state of the art. 

That can be the case if you’re still 
using LEXIS® At WESTLAW$ we want 
you to realize that computer-assisted 
legal research has come a long way in the 
past decade. Only WESTLAW has kept 
pace with those changes. 

New studies have shown that full 
text plus manual indexing produces sig- 
nificantly better results than full text 
alone. And only WESTLAW has FULL 
Text Plus. LEXIS offers only full text. 

WESTLAW’S Full Text Plus also 
has editorial features— synposes, head- 
notes, digest topics and key numbers — 
added to each case. So if one of your 
search terms appears in an editorial 
feature but not in the opinion, you'll still 
find the case on WESTLAW. 

After reading the case, you can quickly 
switch to WESTLAW’S Insta-Cite™ 
database for an appeals history. 

At WESTLAW, we take extraordinary 
steps to ensure the accuracy of our 
information. Each new case is checked 
for accuracy, right down to possible 

phic errors in the original material. 
And when another case is referenced 
in a decision, we provide parallel citations 
for yet another layer of accuracy. No 
one else does this for you. 

Remember, working with an outdated 
legal research system is like working with 
a medieval supreme court. Very risky. 

Call or write for more information on 
WESTLAW today. 


KEEPING PACE WITH 
THE LEGAL MIND. 


Call Toll Free 1-800-328-9352 or write: WESTLAW, West Publishing Company, P.O. Box 43526, St. Paul MN 55164 


